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FOR 1850. 



ABANDONMENT. ' 

To entitle the insured to recover for a total loss of a vessel, where 
the object insured continued to exist in specie, there must be an aban- 
donment : Hence, where the jury found that the costs of repairing would 
80 far exceed the value of the vessel when repaired, that no prudent man 
could doubt as to the propriety of selling the vessel under the circum- 
stances, and that the sale was made under circumstances which rendered 
it legal, the insured are not entitled to recover for a total loss without an 
abandonment. 

In determining whether ther& has been a technical total losp oT a 
vessel, her value in the port of necessity is the standard. — The Anitri- 
can Ins. Co. v. Francia, 9 Barr's R.^p. 390. Pa. (1849.) 

(GiBS0N,*C. J., cited Smith v. THe Manufacturers' Ins^ Co*, 7 Met., 
449; Pierce v. The Ocean Ins. Co., 18 Pick., 91 ; Cohen v. The In- 
surance Co., Dudley S. C, 147 ; The American Ins. Co. v. Ogden, 15 
Wend.,bd2.) ^ 

ACCEPTOR. 

The (drawer of a bill may maintain an action thereon against the 
acceptor, though it has not been endorsed by the payee.?— Zed/(fy v. 
Toim, 7 Barr's R., jr. 627. Pa. (1848.) 

In Error from the District Coiirt of Philadelphia. 

« , 

The plaintiffs filed a copy of a bill of exchange, drawn by them in 
New- York " to the order of T. Hunn, cashier of the National Bank/' 
on defendants, by whom jt was accepted. The suggestion of defence 
was, that the bill had never been endorsed by Hunn. The Court ^ave 
judgment notwithstanding! and this was the question argued here by, 



2 ACCIDBMT — RAILROAD, ETC. 

Fallon^ for plaintiff in error.-^The condition on which the bill is to 
be payable is pot complied with : Chit, on Bills, 156. 

Gerard, contra. — We have the possession of the bill and the owner, 
ship until negotiation. In point of fact, the payee's name was inserted 
merely for the purposes of collecting through his bank. He cited 2 
Pardessu^^^Dro* Com.,s. 349 ; Mullen v. French, 9 PTa/te, 96 ; 2 DaU., 
144; 2 Bro. P. C, 43; Story (m Prom. Notes, s. 246, 452, *. 1 ; 2 
W/ieat., 76, ft. ; 3 Wheat., 172; 2 How., 711 ; 1 Sum., 478; 1 Paim, 
156; 4 MeU., 843; 13 Conn., 4*12; 6 Cow., 449, 455; 1 GiU ^ 
Johns., 175 ; 1 Demo, 367. 

Coulter, J.— The judgment of the Court below is affirmed. The 
suggestion and affidavit of defence disclosed no legal obstruction to the 
rendition of the judgment. It was a naked technicality as to the form of 
the suit, without any tinge of substance or justice. In any aspect of the 
case, the plaintiff below was the equitable plaintiff, and could have sus- 
tained the suit in the name of Hunn for his use. But, under the circum- 
sfances of the case, we have no hesitation in ruling that Yoisin & Co. 
could maintain the suit in their own name, and were, in fact and law, 
the legal plaintiffs. 

Judgment qffirhied, 

ACCIDENT— DAMAGES. 

A.'s carriage was driven against the wheel of B.'s chaise : the col- 
lision tnrew a person who was in the chaise upon the dashing-board ; 
the dashing-board fell upon the bao^ of the horse/and cau^d him to 
kick, and thereby the chaise was injured i—H^M^ that B. was entitled 
to recover in trespass against A. damages commensurate with the whole 
of the injury sustained. — Gilbertson v. Richardson, 5 Common Bench R., 
p. 502. £ng. (1850.) f 



• ACCIDENT—RATLROAD. 

In an action against a railroad company, for injuries sustained in 
jumping frbm a oar while moving rapidly, it is sufficieiH to aver that 
by and through the negligence^ unskil fulness' and de^faull of the com- 
pany's servants in conducting and managing the car, and for the wajit 
of due care and attention to their duty, it became and was unfit for the 
plaintiff to remain in the cir, and his life and limbs were then, and ti»fre 
greatly jeoparded and endangered, and in order to get out of such danirf r 
and to preserve his life arid limbs, he was obliged to jump from the car,^ 
wht'reby he was greatly hurt, wounded, &c. ; without all' ging sp d. 
. fically the circumstances which rendered it unsafe and danirerou.M to 
remain in the car, or by what means or how his life and limbs wpro 



ADMINISTRATIOX, BT(^ 



endangered. — Eldridge v. The Long Island Railroad Co,^ 1 Sandford*9 
Superior Court R., p. 89. N. Y. (^849.) 



ACTION— GUARANTY. 

. k joint action cannot be maintained against the obligor, and a person* 
who signs a guaranty on the bacic of the obligation : the undertakings 
are distinct. — Pfeston v. VaviSf eUal.y 3 Englishes -R., p. 167. Ark. 
(1849.)  

f 

(Pike 4- Baldwin cited Mills v. Wyman, 3 Pick., 207 ; Fish v. 
Hutchinson, 2 PTi/*., 94 ; Rann v, ifi/^Aei, 7 T. «., 346 ; S/ade v. -HaA 
«/ffl<i, 7 Cow., 322; Jackson v. Delavey, 4: Cow., 427 ; fFam v. jTa/- 
ter5, 5 jBa^/, 10 ; Sear§ v. ^rm^, 3 J. /?, 2lO ; Leonard v. Vredenburghf 
8 /. jR., 29 ; CooA: v. Bradley, 7 Conn., 57. 

Watkins ^ Curran, contra, cited Hunt v. Adams, 5 Mass., 558 ; 6 
ATfl**., 519; 7 Mass., 518 ; i?aA:gr v. Briggs, 8 FicA:., 122; Sumner v. 
Gray, 4 P^'cA:., 41 J ; Chaffer v. Jonc^, 10 P/cA:., '260; Austin v. ifo^, 
24 PicA:., 64 ; PTAite v. Howhnd, 9 Ma*5., 314.) 



ADMir^ISTRATION. 
« 

In a creditor's suit for the administration of the assets of an intestate 
who had joined in a bond as a surety, the bond-creditor, being aware of 
the suit, omitted to prove till the time limited by the adverrisei^ients for 
creditors to 'come in had expired ; a decree on further directions had baen 
made, the administratrix had admitted assets, and the principal debtor 
in the bond had become bankrupt : Held, that he might still be let in 
upon terms, the fund remaining undistributed.— Prown v. Lake, 1 De 
Gex ^ Smale's Ch, R., p. 144. Eng. (1849.) 

(Wigram, Bacon, and Loudon cited Gillespie v. Alexander, 3 Russ.f 
130 ; LachJey v. Hogg, 11 Ves., 602 ; Eyre v. EveriU, 2 Russ., 381 ; 
Ex parte Day, Mont. |- McA., 208 ; 7 Ves., 301.) 

Two of the sons of testator, who were his executors, having re- 
nounced, the Register at their request granted letters of administratiott 
to a stranger, to which a third son and two of the daughters assented. 
A fourth son, and a daughter, having petitioned for a revocation ; Held, 
that the Register was bound to revoke the letters, and. grant administra- 
tion to the son who consented to act. — Williams* Appeal, 7 Sarr*s i?., 
jp. 259. Pa. (1848.)^ 



ADMmiSTRATOR, ETC, , 



ADMINISTRATION—INDIAN- 



The private property of the Seneca Indians is not within the juris- 
diction of our laws respecting administration. And letters of adininis- 
. Mion granted by a surrogate, upon the estate of a deceased Indian, 
are void. 

The distribution of the property of a deceased Indian, among his 
reratives, according to the customs of the nation, passes a good title ; 
which tiie Courts of this State will not disturb. — Vole v- Irish, 2 Bar* 
hotti-^s R., p. 639. N. Y. (18480 • • 



ADMINISTRATOR. 

• • . .. , 

An administrator of a deceased governor has nd nght of action on a 
bond executed to the governor of tlje State and his successors, though 
such action be on its face instituted for the benefit of the State. The 
suit in such case must be in the name of the party having the. technical 
legal title. — Wiley ei als v. Cannon, 8 Humphreys* R., p, 10. Teim» 
<1849.) 

Where one without lawful authority, assumes the administration 
and disposition of the estate of one deceased, and receives and pays out 
money belonging to the estate, although professing to act for the de- 
ceased on the supposition that he might be alive ; he is liable to a credi- 
tor of the deceased, as executor de son tort, — White v. Mann, 26 Maine 
JR.,jp. 361. (1848.) 

(Crosby cited 4 Mass,, 658; 2 T. R., 97; I Dane, blO; Starkie 
on Ev., part 4, 553 ; 2 Greenl. Ev., 274 ; 1 Sliep. Touch., 488.) 

In a proceeding by the administrator de bonis non of an insolvent 
estate, against the administrator in chief, who had been removed, to ob- 
tain the assets. in his hands, it is not necessary to make the heirs or dis- 
tributees parties. — Long v. Easily, J 3 Alabama 22., p, 239. (1848.) 

A debt due to an administrator, who is himself sole distributee, is 
not subject to attachment for his private debt, until settlement of his ad- 
ministration account. — Bank of Cliesler v. Ralston, 7 Barr^s R., p. 483. 
Pa. (1848.) 

An administrator has no power to purchase the widow's dower- right 
in land with the personal assets. Nor will the,fact, that the purchaser 
of the estate supposed the dower was extinguished, legalize the purchase 
made by the administrator of the widow's rij^ht. — AshursCs Adm'r v. 
AshursVs Heirs, 13 Alabama R., p. 781. (1848.) 
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An administrator de bonis norif in whose name a suit is progressing, 
is not so divested of all interest as to be a competent witness in the case, 
notwithstanding it may appear, that the suit was commenced prior to 
his appointment, and that the estate whicf^ he represents is-clearly sol- 
vent. — AhhoUy Adm'r, v. Chrky 19 Vermont i^., p. 444. (1848.) 

{Vilas cited CommonweaUh v. Marsh fit al., 10 Pick., 57 ; I'PliiL 
Ev. (C. 4- H,), 6!) ; GreenL Ev., 378 ; ^Sears v. DiWfigham, 12 Mass,, 
358; Fox v. W/dlney, 16 Mass., 118; Page v. Page, 15 Pick., 368; 
Frear v. Evertson, 20 Johns., 142; Benningfon v. McGennes, ID, 
Ch,, 44.) 

Where slaves were taken from the possession of an administrator, 
he may in an action of trover declare against the defendant for the con- 
version of them, as properly belonging to him as administrator, and also 
as belonging to him in his own right. Tliis is no violation of the gene- 
ral rule, that counts in different rights shall not be joined. — Lashley v. 
Wily, S Humphreys' R,, p. 6b^. Tenn. (1849.) 



ADMINISTRATOR— FRAUD. 

Where a fraud is practised by an administrator, in lits settlement ip 
the Probate Court, a Court of Equity, on a bill filed for that purpose, 
will set aside the settlement and direct a new settlement in the Probate 
Court; the jurisdiction of the Court of Chancery extends no farther- 
Where an administrator's settlement in the Probate Court is im- 
peached as fraudulent by a bill in Chancery, and no proof is offered to 
sustain the allegation of fraud, which the answer denies, and no proof 
oflered to show that the settlement was made without the notice required 
by tl»e Statute, it will not be disturbed. — Green v. Creighion, 10 Smcdes 
& MarsliaWs R., p, 159. Miss. (1848.) 

(Clayton, J., cited Tumhull v. EmlicoU, 3 Smcdes ^ Mar. 304 ; 
Stubblefield v. McRaven, 5 Smedes (jf- Mar., 142.) 



ADMINISTRATORS. 

The legal title to all the personal property of the deceased, including 
chases in action, vests in administrators, as well as executors; and -they 
can dispose of it at pleasui'e, being responsible for the faithful execution 
of the trust. — Beecherv, Buckingham, IS Connecticut, R,,p. 110. (1848.) 

{TngersoU cited Williams on Exec*, 592, G20 ; Whcehr et als Ex*rs, 
V. Wheeler, 9 Cowen, 34 ; Murray v. Blatchford, I Wend., 5?^3 ; Jacomb 
V. Harwood, 2 Ves., 267 ; Gage v. Johnson, 1 McCord, 492. 

Waite, J., cited Bogert v. HeHcU, 4 Hilf, 492; Nvgevf v. Gifford, 1 
Atk., 463; Gardiner v. Callender, 12 Pick., 376 ; 9 Paigis, 52.) 
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ADVERTISEMENT—ACTION. 

The cause of action for the negligent or unskilful performance of a 
work or duty, where the law implies an undertaking that it shall be per- 
formed with diligence and skill, accrues at the time the act complained 
of is done, and not when ihe consequent injury happens to the com- 
plainant. * 

The action for the breach of the undertaking is barred at the end of 
six years from the date of the breach, although the actual injury to the 
employer may not have arisen, or the breach of duty have been dis- 
covered, until after the six years. 

So held in a suit against the publisher of a newspaper, for negli- 
gently and erroneously publishing a legal advertisement, by means of 
which, at the end of seven years, the plaintiff was subjected to loss; the 
error not having been discovered until within six years next before the 
commfencement of the suit. 

The form of the action, whether it be in case or in assumpsit, does not 
alter the principle. — Argall v. Hrydntl 1 Sandford^s Superior Court R.^ 
p. 98. K Y. (18-49.) 

(Sandford, J., cited Troup v/ Smithy 20 Johns,, 33 ; Howell v. Young, 
5 Bam, Sf Cr^,, 259 ; Brown v. Howard, 2 Brod, (f Bing,, 733 ; Wil- 
cox v. Plummer^s Ex^ors. 4 Pei£rs, 172, 182; Short v. McCarthy, S 
Bam, Sf Aid,, 626 ; Bank of Utica v. Childs, 6 Cowen, 238 ; Kerns v. 
Schoonmaker, 4 Hamm,, 331 ; Batlley v. Faulkner, 3 Bam, ^ Aid,, 288.) 

AFFIDAVIT-^ARREST. 

An affidavit which states only that the deponent has been informed 
and believes that the defendant is about to leave England, without 
stating from whom deponent obtained the information, is not sufficient 
ground for an order for the defendant's arrest. — Graham v. Sandranelli, 
16 Meeson ^ WeUby's R,,p, 191. Eng. (1848.) 

AGENT. 

The defendant, as the agent of an executor, wrote to a legatee inforra- 
, ing him of his legacy and its amount, and staling that he would remit it in 
any way the legatee might suggest. He transacted the business neces- 
sary for the transfer of the legacy, and remitted to the legatee the amount 
of the legacy, minus a sum deducted for expenses : — Held^ that the de- 
fendant was not liable to the legatee, in an action for money had and 
received, for the sum so deducted. — Barlow v. Browne^ 16 Meeson ^ 
Welshy's R., p. 126. Eng. (1848.) 

The limitation of the authority of a general agent may be public or- 
private. If it be public, those who deal with him must regard it, or the 
principal will not be bound. If it be private, the principal will be 
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bound, ^hen the agent is acting within the scope of bis authority 
although he should violate his secret instructions. 

A special agent may have a general authority^ or it may be limited 
in a particujar manner. If the limitation respecting the manner be pub- 
lic, or known to the person with whom he deals, the principal will not 
be bound, if the instructions are exceeded or violated. If such linnta- 
tioD be private, the agent may accomplish the object in violation of his 
instructions, and yet bind his principal by his acts. 

if one person knows that another has acted as his agent without 
-authority, or has exceeded his authority as agent, and with such know- 
ledge accepts money, property, or security, .or avails himself of advan- 
tages derived from the act, he will be regarded as having ratified it. 
But this will not be the case when the knowledge that the person has 
exceeded his authority is not received by the employer so early as to 
enable him, before a material change of circumstances, to repudiate the 
whole transaction without essential injury. — Bryant v. MoorCy 26 Maiw 
i2.,p. 84. (1848.) 

Exceptions from the Western District Court, Goodenow, J., pre* 
siding. 

This was anr action of assumpsit on a note of hand, dated March 30, 
1844, given by the defendant to Peter H. McAllaster for fifleen dollars. 
The plaintiff to sustain his action read the note to the jury. 

The defence to the note was a want of consideration and a breach of 
warranty. To maintain this defence, the defendant proved that some 
time prior to March 30, 1844, McAllaster exchanged a pair of oxen with 
the defendant, which were the property of the plaintiff, for a pair of 
steers, receiving the defendant's note for twelve dollars, as difference 
between the cattle. That on the same day McAllaster returned the 
steers to the defendant, together with the note, and said he did not con- 
sider it a trade, as said Bryant would not consent to so swap ; and that 
Bryant had directed him to say to the defendant that the defendant must 
send him a tiote of fifteen dollars, or change back. Whereupon some 
conversation ensued in relation to a bunch then on the jaw of one of the 
oxen, and McAllaster said that the bunch would not injure the ox, and 
that he would warrant the bunch never to injure or hurt the ox ; that 
the defendant then said, that if McAllaster would warrant the bunch not 
to injure the ox, he would give the fifteen dollar note ; and thereupon 
the defendant gave the fifteen dollar note in suit, upon condition that 
McAllaster would warrant the bunch not to injure the ox, and the 
warranty was so made ; that the defendant worked the oxen some in the 
months of April, May, and June, following ; that about the middle of said 
June, and prior to the commencement of this suit, the defendant told the 
plaintiff that MqAllaster warranted the bunch not to injure or hurt the 
ox, and proposed to give the plaintiff three dollars and give up the trade, 
or refer the matter to three disinterested men ; that McAllaster was 
present, and denied that he made the Warranty aforesaid, and Bryant 
made no reply ^ that the bunch became worse and the ox began to fail 



e AGENT. ^ 

< 

in said May, and continued to fail ; that the ox was so- injured by the 
bunch that in September following iho said defendant killed him ; and 
tjie iiefendant sufftred dama<;e by reason of the bunch. 

McAllaster did not make any warranty, when he first traded, nor 
was iliere any evidence that he had at that time any authority from the 
plaiii.itf'tofnake any trade whatever with the defendant. 

Upon this evidence the counsel for the defendant insisted, that McAl- 
laster was authorized by Bryant to make the warranty aforesaid, so as 
to make the said Brynni liable for said warranty ; and if not, the acts 
and doin<3;s of • the pluintilF in putting tho fifteen dollar note in suit was 
an adoption and ratification of the acts and doings of McAllaster in taking 
said note, and rendered the plaintiff liable for the warranty made as 
aforesaid. 

The Court instructed the jury, that although under a general author- 
ity to sell or exchange, an agent might be enabled to make a warranty 
which would be binding on his principal, yet under the circumstances 
of this case, it was the opinion of the Court, that such an authority could 
not be reasDnably inferred, and that the receiving the note without know- 
kflge of any such warranty was not an adoption or ratification of it; and 
that the suit on the note, after the defendant stated in June to the plain- 
titf that McAllaster made a warranty, and it was denied by McAllaster, 
was not an adoption or ratification of the warranty. 

The verdict was for the plaintiff, and the counsel for the defendant 
filed exceptions to the opinions and rulings of the Court. 

Gerri/, for the defendant. 
HammonSf for the plainliflf. «. . 

The opiiiion of the Court was dra,Wn up by 

Sn-Ert.EY, J. — This suit is upon a promissory note made by the 
defendant on March 30, 1844, and payable to Peter H. McAllaster or 
order.' The bill of exceptions in substance states-, that McAllaster on 
that day exchanged a pair of the plainliff's oxen with the defendant for a 
pair of steers, and received of the defendant a note for twelve dollars for 
the estimated difference in value. That he returned the steers and note 
to the defendant on the same day, and informed him, that the plaintiiF 
would not consent that the exchange should bo thus made, but directed 
him to say, that the *' defendant must send him a note for fifteen dollars, 
or change back." That they then spoke of a bunch on the jaw of .one 
of the oxen, and defendant said he would give the note for fifteen dollars, 
if McAllaster would warrant that the ox would not be injured by the 
bunch ; that McAllaster did so warrant, and thereupon the note in suit 
was made. 

The question presented is, whether the plaintiff is bound by that 
warranty. 

The authority of a general agent may be more or less extensive ; 
and he may be more or less limited in his action within the scope of it. 
The limitation of his authority may be public or private. If it be pub- 
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lie, those who deal with him must regard it, or the principal will not bo 
bound. If it be private, the principal will be bound, when the agent is 
acting within the scope of his authority, although he should violate his 
secret instructions. 

A special agent is one employed for a particular purpose only. He 
also may have a general authority to accomplish that purpose, or be 
limited to do it in a particular manner. If the limitation respecting the 
manner of doing it be public or known to the person with whom he 
deals, the principal will not be bound if the instructions art exceeded or 
violated. If such limitation be private, the agent may accomplish the 
objeci in violation of his instructions, and yet bind his principal by his 
acts. 

The case of a servant of a horse-dealer, who on sale of a horse war- 
ranted him to be sound in violation of his instructions, and yet bound his 
principal, is an example of the kind of agency last named. 

This case differs from it in this respect only, that the manner, ia 
which he was to perform the particular act, was communicated to the 
defendant. But that makes an essential difference; ••for, in such case, 
the principal is not l^ound. After the first bargain the defendant was in- 
formed that McAlIaster had acted without authority, and of the terms 
upon which the plaintiff would make the exchange ; and he had no right 
to conclude that McAlIaster had any authority to vary them. There 
being no warranty in the first bargain, he could not be authorized to 
infer that McAlIaster might make one as a part of the second. On the 
contrary, he sfiould have been admonished, by what had taken place, that 
he had no general authority to make an exchange. 

There is no doubt that if one person knows that another has acted 
as his agent without authority, or has exceeded his authority asJ agent, 
and with such knowledge accepts money, property, or security, or ^avails 
himself of advantages derived from the act, he will be regarded as 
having ratified it. This will not be the case when the knowledge that 
the person has exceeded his authority is not received by the employer so 
early as to enable him, before a material change of circumstances, to 
repudiate the whole transaction without essential injury. If, for instance, 
a merchant should authorize a broker, by a written memorandum, to pur- 
chase certain goods at a price named, and the broker should exhibit it to 
the seller, and yet should exceed the price, and this should be made 
known to the merchant, when he received the goods ; if he should retain 
or sell them, he would ratify the bargain made by the broker, and be 
obliged to pay the agreed price. But if he had received the goods with- 
out knowledge that they had been purchased at an advanced price, he 
would not be obliged to restore them or pay such advanced price, if he 
could not, when informed of it, repudiate the bargain without suffering 
Joss. In such case he would not be in fault. The seller would be, and 
he should bear the loss. 

When rhe plaintiff in this case was first informed that his agent had 
exceeded his authority, he had lost the services of the oxen for two 
months and a half; and the agent was present, and denied that he bad 
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made the warranty. The defendant appears to have been sensible that 
the plaintiff would then suffer loss by a recision of the contract, and to 
have offered compensation therefor. Whether the offer was a reasonable 
one or not, is immaterial, for the plaintiff under such circumstances was 
not obliged to rescind. He does not appear to have made any move^ 
ment in the first instance to effect the exchange, or to have desired it, or 
to have been in fault, when first informed of the warranty. The de- 
fendant could not at that time prescribe the terms upon which the con- 
tract should be rescinded, or insist upon it. 

Exceptions overruled. 

An agent intrusted with the sale of real estate cannot directly or 
indirectly become the purchaser thereof, under the power conferred upon 
him. 

D., owning a parcel of land which was mortgaged to R., for its value, 
executed a power of attorney to R., authorizing him to sell the land, and 
after retaining the amount due on the mortgage, to pay the surplus to 
D/s wife. R. soon after conveyed the land, under the power to H., with- 
out consideration, and H. immediately reconveyed it to R. The wife of 
D. joined in the deed to H., for which she received $100 from* R, On 
a bill filed by the heir of D., it was held that the sale could not be 
maintained, and that the heir was entitled to redeem the land from R.— 
Dohson V. Racetf, 3 Sandford's Ch R., p. 60. N. Y. (1848.) 

« 

(The Assistant Vice Chancellor cited Greenlaw v. King^ 5 Lond. 
Jur., 18 ; De Caters v. LeRay De Chaumonf., 3 Paige, 178 ; Van JSps v. 
Van EpSf 9 Paige, 237 ; Torrey v. Bank of Orkans, 9 Paige, 649; 
Hawley v. Cramer, 4 Cowen, 717 ; Rogers v. Rogers, Hopk,, 515 ; Hatfi- 
ilion V. Wright, 9 Clark ^ Fin,, HI.). 

When ^n agent is instructed not to sell a horse for less than 8500, 
and he notwithstanding sells for a less sum, in an action by the owner 
against the agent, the measure of damages is not the difference between 
the price placed on the animal by the owner^ and the sum for which it 
was sold, but the actual injury sustained by the breaoh of the instruc- 
tions. 

When an agent instructed to sell a horse exchanges it for another, 
the act is a conversion, and the agent becomes liable to the owner for 
the value of the animal without a demand. — Ainsworth v. Partillo, 13 
Alabama R., p. 460. (1848.) 

, The cashier of a bank is the regularly authorized agent thereof^ and 
whatever is done by him in that capacity, within the sphere of his duties, 
is the act of the bank. — Badger v. Bank of Cumberland^ 26 Maine, R., 
p. 428. (1848.) 

(Fessenden, Deblois ^ Fessenden, cited 7 Cranch, 806; 1 Pet.^ 70; 
16 Maine, 448 ; 1 Cowen, 513 ; 12 Johns., 231 ; 14 Johns., 118 ; Siory't 
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Agency* c. 6, sec. 114, 1151 ; 7 Mass., 490 ; 24 JIfazne, 490 ; 6 Cou^ 
90.) 

One who undertakes the performance of a business for another, is 
bound to pursue instructions and to exercise reasonable care and diligence 
jji the performance of that duty, and is liable in case of loss by neglect. 
-—Feilowes ^ Co. v. Gordon et al, 8 Ben Monroe^s i?., p. 416. Ky. (1848.) 

An agent of an association of canal forwarders, authorized by the 
articles' to regulate the accounts of earnings, and the distribution of the 
same and of the expenses, to control the manner of running the boats, 
to sue for various duties undertaken by the parlies, and to maintain 
offices for the transaction of the business ; is not authorized to accept 
bills o^ exchange, so as to bind the associates.-^ ^fac/i v. Vandewater, 1 
Sandford's Superior Court E,, ^ 265. N. Y. (1849.) 

( Waters cited Sf^ry on Agency, sec, 66 ; Palcy on Agency, 192, 
Dunlap^s Ed,; EossUer v. Eossiier, 8 Wend,, 494.) 

When an agent is sued for negligence, whether in assumpsit for 
breach of contract, or in case for violation of duty, the gist of the action 
is the negligence, and the statute of limitation begins to run from the 
time of the negligence, and not from the time of the loss thereby occa- 
sioned. — Ex*ors, of Sinclair v. Bank of South Carolina, 2 StrohkarVs 
R.,p. 344. S, C. (1848.) 

(VVardlaw, J., cited -4n^eZ/ on Limitaiixms, 188 ; Thomas v. Ervin^ 
Cheves, 22 \ Clark v. Eeeder, 1 Spears, 405 ; 2 Car, ^ Payne, 238.) 

in an siffidavit made by an agent of the landlord to procure a sum- 
moos in a summary proceeding to recover possession of the land, it is not 
sufRcient that the deponent be described as agent, but that fac"". must 
be directly sworn to. 

The summons must be directed to the tenant, and where the direc- 
tion was left in blank, the proceedings were held to be defective, though 
service. was made upon the proper party. 

An appearance by the tenant for the purpose of objecting to the 
affidavit and summons is not a waiver of the defects in them. — Cunning* 
ham V. Goekt, 4 Denio's E., p, 71. iV. Y. (1849.) 

(Bronson, C. J., cited Ex parte Bank of Monroe, 7 Hill, 177 ; Ex * 
parte Jlldrich, I Denio, 662 ; HiU v. Stocking, 6 Hill, 314.) 

Where one receives money as agent for another, the cause of 
action accrues from the time of demand and refusal to pa}' over, and 
consequently the statute of limitations runs from the time of the demand^ 
and not from the time the money was received by the agent. — Taylor v» 
Spears^ 3 English's E., p. 429. Ark. (1849.) 
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When merchants in Boston authorize an agent to make advances 

on cotton at New Orleans, to be shipped to them for sale at Boston, and 
promise to accept bills drawn on them to an amount not exceeding three- 
fourths of the value of the cotton, the value at New Orleans is intended; 
«nd therefore, in a question as to the amount for which the agent is 
authorized to draw, evidence of the value of the cotton at Boston is not 
admissible. — Murdoch et als, v. Mills et als., 11 Metcalf's R., p. 5. 
Mass, (1848.) 

S., the owner of a farm, orally employed the defendant to sell it for 
tiim. Defendant, without naming the seller, agreed, by written memo- 
randum, to spll the farm to the plaintiff for j£2700, and gave instrucliiMS 
to. an attorney to prepare a contract of sale by S. to plaintiflT. 

Plaintiff paid defendant £100 deposit in part of the purchase-money, 
and afterwards signed the contract for sale by S. to himself, by which 
contract he agreed to pay down immediately on its execution £100, as 
a deposit for which S. undertook to pay interest at £4 per cent, till the 
completion of the purchase. The contract was afterwards rescinded 
for want of title in the seller S. Defendant before he had notice of the 
rescinding, paid S. £50, and retained the other £50, though without the 
consent of S., under an agreement by S. to give him one-half of any 
amount above £2600, which defendant might get for the farm :-^ffcW, 
that plaintiff could not recover any part of the £100 from defendant.— 
Hurley v. Baker, 16 Meeson ^ WeUby's R., p. 26. Eng. (1848.) 
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An agreemeiTt to give up a house and good-will of a business for 
£7, and not to open a shop in the same line of business within one mile 
of the said house under a forfeiture of £20, is not illegal on the ground 
that the restraint of trade is unlimited in point of time, and may continue 
though the purchaser ceases to carry on tiie business. — Femberlon v. 
Vaughan, 10 Queen's Bench R,, p. 87. Eng. (1850.) 

(Pctersdorff cited Hitchcock v. Coker^ 6 Adolph. ^ Ellis, 438 ; Archer 
V. Marshy 6 AdolpL ^ Ellis, 959.) 

A stipulation or engagement, made by a party in the Tape of the 
Court, touching the Subject matter of the litigation ; is a contract with 
the Court as well as the adverse party, which the Court is bound to 
en forgo for xhc protection of the latter. — Banks et als. v. The Atnerican 
Tract Society, 4 Sandford's Ch. R., p. 438. N. Y. (1850.) 

Where a lessor, on receiving a bonus for executing a feaie^igreed 

to return the same, if his title to the premises should thereaflea, under 

. judicial decision, be held to be invalid.; held, that the decision of a 

Court of competent jurisdiction that his title was invalid, was sufficient 
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to entitle the lessee to a return of the money.; although the decisions of 
fiuch 'Court were subject to review in a higher Court, and although a 
writ of error brought to reverse the decision was slill pending. 

The agreenient does not call for an ultimate judicial decision, or one 
in the Court of final resort, — Wadswortk v. Green et al,f 1 Sandford*s 
Superior Court R., p. 78, N. Y. (1849.) 

• • • 

A special agreement was made by A. and B., that A. should work 
for B., and that, if he should be dissatisfied and wish to leave the service, 
he would give B. four weeks' notice, and work for him four weeks after 
the notice, and then receive his pay. After A. had begun to work under 
this agreement, he became sick and unable to work, and left B. without 
giving four weeks' notice, and remained sick for several weeks. Held^ 
that this agreement as to notice applied to a voluntary leaving of the 
service by A., and not to a leaving by reason of his sickness and in- 
ability to continue /herein ; and that ho was entitled to recover a proper 
compensation for the work which he had done. — Fuller v. Brown et al^ 
11 Metcalfs i?., p. 440. Mass. (1848.) 

An agreement made by a father with his daughter, in contemplation 
of her marrkge, by way of advancement, and as a marriage endowment^ 
followed by her marriage as then contemplated, has for its support a 
valuable consideration. It cannot be revoked by the father. The mar. 
ria^re is a consideration which vests the interest in the donee against all 
the world. The daughter is regarded as a purchaser, as much so as 
if she had paid for the property an adequate pecuniary consideration.— 
Jhgan et al. v. GiUings et aL, 3 Gill's K., p. 138. Md. (1848.) 

• 

(Martin, J., cited 1 John^- Ch., 271 ; Buchancm v. Deshon, I H, ^ 
G,, 192 ; Magrew v. Thompsm, 7 FeL, 333.) 
. •. 

A. covenanted to deliver two boat-loads of coal at different days; B. 
bound himself by agreement under seal, in the sum of $240, as security 
for A. that he would perform all his covenants, and in default of his de- 
livering the two boat-loads, or either of them, according to his agree- 
ment, that the covenantee might recover from B, the sum of $240. 
This sum is a penalty, and not Ifquidated damages. — Curry v, Larer,7 
Barrs'R.yp.^H), Fa. (1848.) 

(Coulter, J., cite<l Asiley v. Weldon^ 2 Bos, ^ Ful, 346 ; Gkason 
V. Finney y 5 Cmo.^ 152 j 5 Cow'.^ 144; Taylor v. Sandiford, 7 Wheat,^ 
13.) 

An agreement, by a creditor, to take less than the face of his 
denianii, upon receiving security for the amount to be paid, is a valid ., 
agreement, by reason of the additional benefit arising out of the security 
ttipulated for,— P/wVtf/w v. Berger, 2 Barbour's JR., p. 608. N, Y. 
(184:^.) 
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i Edmonds, J., cited Cumber v. Ware, 1 Smith*s Leading Cases^ 147; 
^age V. McCreat 1 Wend., 172 ; Sheehy v. MandeviUe, 6 Cranch^ 
1253 ; Sieinman v. Magnes, 1 1 JScr^/, 390.) 



AGREEMENT— CREDITOR. 

An agreement, by a creditor, to accept a part of an admitted debt in 
•atisfaction of the whole, without any other consideration, is not suffi- 
cient to discharge the debtor from the payment of the residue. But if 
the debtor, in addition to the agreement lo pay part of the debt, gives to 
the creditor any thing which in judgment of law can be considered a 
benefit to him, and the creditor accepts it as a satisfaction of the whole 
liability of the debtor, it is a good accord and satisfaction to release the 
debtor from further liability. 

After a judgment-creditor Has voluntarily discharged the acceptors 
of a draft upon which a judgment had previously been recovered against 
the endorser, by taking other security from such acceptors for a part of 
the debt, he cannot, in equity, enforce the judgment against the endorser 
of such draft ; and the endorser will be entitled to a perpetual injunction 
restraining the assignee of the judgment from collecting tHfe same of 
him,— Douglas v. WhiU et afs., 8 Barbour's Ch, R,, p. 621. N, Y. 
(1849.) 

(The Chancellor cited Fofsyth on Comp., 17 ; Boyd v. Hitchcock^ 
20 Johns.^ 76.) . 



AGREEMENT— PAROL. 

A parol agreement between a judgment-creditor and deffendarnt, that 
the creditor shall become the purchaser at sherifl''s sale of the land of 
the debtor, and hold the same as collateral security for his debt, giving 
the debtor the right to redeem, is valid, and will be enforced. 

And where the purchaser under such agreement has received satis- 
faction of his debt out of the rents and profits of the land, the Court will 
set aside an execution for the residue appearing from the record to re- 
main unpaid, and stav the proceedings. — Harrison v. Soles, 6 Barr^s 
R., p. 393. Pa. (1848.) 



AGREEMENT— PRINCIPAL. 

Where, after the recovery of a judgment against principal debtors 
and their surety, the plaintifls entered into a valid agreement with the 
principal debtors, to delay proceedintrs to collect the judgment, and diU 
suspend proceedings accordingly : Held, that the surety was thereby 
discharged from his liability on the judgment; and a creditor's bill 
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founded on such judgment, was dismissed, as to him, with costs.—* 
Storms ei als, v. Thorn et als., 3 Barbour's Supreme Court R.^ p, 314. 
N. Y. (1849.) 



AGREiEMENT-^UPPORT. 

An undertaking by one person "to support and taki care of " an- 
other, is to be understood according to the varied circumstances of tiie 
parties ; it does not imply that the person to be supported is not to use 
exertions to support himself. — Stdl v. McCrea, 8 Ben Monroe's i?., p. 
425. Ky. (1848.) ; • 

(Marshall, C. J., cited Keltner v. Keltner^ 6 Ben Monroe^ 40.) 



ALIMONY. 

On a motion to make an allowance to the wife for her support during 
the pendency of a suit for alimony, the only proper inquiry is, into the 
circumstances of the husband. It is the imperative duty of the Court 
to make a provision, if the wife is not suitably provided, unless the wife 
be living in adultery ; evidence to other points will not, therefore, be 
admissible' on such motion. — WhUsell v. Whitsellj 8 Ben Monroe's 22., p. 
50. KjT. (1848.) 

The granting of an allowance to the wife for alimony and expenses 
in suits for divorce, or for a separation, is in the discretion of the Court. 
But the rules which govern the Court in l!he exercise of that discretion 
are very different in the two cases. 

Where a bill is filed for a divorce, the wife is entitled of course to 
an allowance for alimony and expenses ; unless there is an undenied 
charged'of adultery. against her. But if the bill i^ filed by the wife for 
a separation, it is so far from being a matter of course to allow her ali- 
mony and expenses, that it must at least appear that the plaintiff had 
good ground for bringing the suit. -^Eisse/l v. Bissell, 1 Barbour's JB,, 
p. 430. N. F. (1848.) 

In Equity. The bill in this cause was filed by the wife against her 
husband, for a separation, on the ground of cruel and inhuman treat- 
ment. The plaintiff applied for alimony and for an allowance to enable 
.her to carry on this suit. . 

Meeks, for the plaintiff. 

Miller, for the defendant, as to the crUelty which will justify a 
divorce a mer^sa et tHbro^ cited Sloerk v. Stark, Dudley's Eq.^ 65 ; Wor* 
den v. Worden, 3 Edw., 387 ; Boyd v. Boyd', Harp. Eq,, 144 ; Mason 
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\T. Mason, 1 Edw, 291 ; Perry v. Perry, 2 Paige, 501. If the allftga. 
tions in the bill which are not denied ^re not sufficient to justify a decree 
for divorte, no alimony can be allowed far the further prosecuting the 
Buit. 

Hi^RRis, J. — The granting of an allowance to the wife for alimony 
and expenses,. in suits for divorce or for a separation, is in the discretion 
of the Court. But the rules which govern the Court in the exercise of 
that discretion are very different in the two cases. If the bill is filed for 
a divorce, the wife is entitled of course to the allowance, unless there is 
an undenied charge of adultery against her. But when the bill is filed 
by the wife for a separation, it is so far from being a matter of course b 
allow alimony and expenses, that it must at least appear that the plain- 
tiff had good ground for bringing the suit. 

In this case, the answer of the defendant was put in on oath, although 
an answer on oath was waived by the bill. The answer denies, or ex- 
plains, all the acts of unkindness and improper treatment set foith in the 
bill, in such a manner as to leave a strong impression upon the mind 
that the husband is the more injured party. And as the answer is enti- 
tled to the same force, as evidence, as the bill, the Court cannot, upon 
the bill and answer merely, decide that the plaintiff has a meritorious 
cause of action. The motion must therefore be denied. 

A motion is also made by the plaintiff to have issues settled for the 
trial of the question involved in this cause. There can be no objection 
to a reference- to some suitable person for that purpose ; or if it is pre- 
ferred, the cause may be referred to some suitable person as referee, to 
hear the proofs and allegations of the parties, and determine the ipatters 
in controversy, and report thereon to this Court. 



ALTERATION. 

A material alteration in a sold note, made by the buyer, without the 
knowledge or consent of the seller, prevents the former from suing on the 
contract, notwithstanding the duty of the latter may not be varied by the 
alteration.— *Afo//ett v. Wackerbarih, 5 Common Bench JR., p. 181. Eng* 
(1850.) 




The onus of showing that «n alteration in a materia] part of a negoti- 
able instrument was lawfully made, is on the holder. And where the 
place of payment is in a different handwriting from the body of the in- 
strument, there is a presumption of alteration. — Simsscn v. StaekhauHf 
QBarr's R.,p. 186. Pa. (1849.) 
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(Gibson, C. J., cited Johnson v. The Duke of Marlborough, 2 Sinrk., 
313 ; Henman v. Dickinson, 5 Bing., 183 ; Buhop v. Chamhre, *S C. ^ 
P., 53; Leykarif v, Ashford, 12 Moore, 281; McMieken v. i^f^ati. 
champ, 2 Miller, 290 ; i^///* v. Barnes, \l N, H., 396 ; J?aiiA; v. i-um, 
7 Howard, {Miss,) 414 ; Pf^arren v. LayUm, 3 Harrifig,, 404.) 



ANCESTOR. 

Where the ancestor delivers to an agent a sum of money to' enter 
certain lands, and dies before the entry is made, and the agent proceeds 
to enter the land and takes the certificate in the name of the ancestor, 
the heir may maintain ejectm^t as well as if the entry had been made 
before the death of the ancestor. 

Though the power of the agent ceased on the death of the principal, 
and the entry was made afterwards, yet the heirs might well ratify the 
act of the agent. — McClfdren v. Wicker et ah, 3 English's R,,p, 192. 
Ark. /1849.) 



ANCIENT LIGHTS. 

Where one erects a building upon his own land immediately adjoin- 
ing the land of another person, and puts out windows overlooking that 
neighbor's land,, he does no more than exercise'a legal right; and he 
cannot by the continuance of such windows without obstruction for more 
than twenty years acquire any prescriptive rights or easements in favor 
of ancient lights, which will enable him to sustain an action agafnst the 
adjoining owner for erecting fences or buildings, by means of which such 
lights are obstructed. — Pierre v. Femald, 26 Maine B,,p. 430. (1H48.) 



ANNUITY. 

Gift of an annuity of £300 to the testator's three daughters, and the 
survivors and survivor, with a gift over to the last survivor, of tbe sum 
set apart to answer the annuity. After the death of one of the daughters 
the fund set apart was lost by the misconduct of th& trustee, and the 
annuity remained unpaid for the rest of the lives of the other tw^o : but 
after their death a sum of money forming part of the residue, but of less 
amount than the original fund, becoming available : — Held, (reversing 
the original decision) that, as the last survivor had no opportunity of 
receiving the capital during her life, the annuity was to be considered ns 
continuing for her benefit, after her sister's death until her own, and 
thereu.5rf:, that ^he was erititlsd to an a;3portioimont^ in respcc'. o^ the. 
arrears or such annuity during that iiicerva],-as weil as ifl respect ot the 
principal fund. — Jmiess v. Mitchell, 2 Phillips^ ^h. i?., p* 346. Eiig, 
(1848.) 

2 
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APPROPRIATION OF PAYMENT. 

Where the plaintiff held notes against the (Jefendanl, whioh'^Wcre 
dated more than six years before the commencement of his action, and 
the jury found the fact, that within six years the defendant made a 
general payment to the plaintiff on account of some one or more of the 
notes, or of the indebtedness manifested by them, it was held, that a 
promise of further payment must be implied. It is not essential, that 
the defendant should have recollected the giving of the notes, at the rime 
of making the payment, if he was aware of the indebtedness for which 
they were given, and acted with feferenc* to it. 

If a debtor, owing several demands to his creditor, make a general 
payment, and neglect to direct its application, the right of designation 
belongs to the creditor; yet he. must make an application, to whieh the 
debtor could not justly or reasonably object. Therefore, where the 
demand consisted of three notes, all of which were barred by the statute 
of limitations, and the debtor made a general payment, it was J^W, that 
the creditor might apply it upon which note he pleased, and that he 
might endorse it, if he so chose, upon the largest note, although it was 
subsequent, in date, to the others, and that the effect would be to take the 
note upon whiph the application was made out of the statute of limita- 
tions, — but that he could not divide the payment among all the notes, 
endorsing a part on each, and claim that all were thereby taken out of 
the operation of the statute. v-il^er v. Hawkins, 19 Vermont R., p> 26. 
(1848.) 

Assumpsit upon three promissory notes. Pleas, the general issue and 
statute of limitations, and trial by jury,^<-R£DFiELD, J., presiding. 

On trial it appeared that the notes were executed more than six 
years previous to the commencement of the action. The plaintiff then 
proved a conversation between himself and the defendant, in which tbe 
defendant in effect admitted, that he had paid twenty dollars to the 
plaintiff in 1841, •'-that the plaintiff, in the same conversation! told the 
defendant he bad endorsed the money upon the notes» and asked the 
defendant if he had done right in so doing, — and that the defendant 
replied, he knew nothing about any note^* It appeared that the plaintitf 
had ^ivided jthe $2P among all the notes sued, endorsing a part 
upon each. The defendi^nt insisted that he was entitled to a verdict upon . 
this evidence ; but the Court decided, that the evidence must be submitted 
to the jury. The defendant then iirtroduced evidence, tending to prove 
that the twenty dollars were loaned by him to the plaintiff. 

The Court, charged the jury, that if, from the evideni?e, aside from 
the endorsement upon the notes — which, being in the handwriting of the , 
plaintiff, was not evidence in his favor, — they were satisfied^ that the 
defendant paid to tlie plaintiff twenty dollars, to apply towards debts 
which he oWeH the plaintlfJT, and gave no directions, at the time of pay- 
ment, upon what it should be applied, it thereby became the right of the 



APPEOPKIATION OP PAYMENT. 19 

plaintiff to mako the application upon such claims as he had against the 
defendant, in any of the ordinaiy modes of making suoh applications,-<^ 
hut not in an extraordinary and unreasonable manner ; that, there being 
no evidence that the plainti^Thad any other demands against the defendaoti 
upon which this money could apply, except the notes an>suit, they might 
infer that it was intended to apply upon the notes, or some one of them^ 
and if so, that it would remove the bar of the statute of lintitations as to 
such note, or notes ; but that the plaintiff could not apply a portion of 
the payment upon each note, and thus take all out of t^.c statute ; that 
the most he could do would be to apply it upon that one of his demands 
which would be most favorable to himself, and that, as all the notes 
were barred by the statute, the plaintiff would be justified in making the 
application upon the largest note, although it was the most recent in date, 
if there was nothing from which it could bfe ascertained upon which 
particular note the defendant intended the application to be made. , 

Verdict for plaintiff * for the amount due iippn the largest note* 
Exceptions by both parties. 

» • 

Bartlettf- for defendant. 

The defendant insists that the evidence has no legal tendency to 
prove that he let the plaintiff have $20 to apply on these notes, or either 
of them. Instead of this it proves the contrary ; for the defendant, when 
asked by the plaintiff whether he had done right in endorsing the money 
on the notes, replied that he knew nothing about any notes. Because the 
plaintiff shows no other claim against the defendant, it is by no mea'os to 
be inferred that the money was to be applied on these noits, in the abaeood 
of all direct evidence on that point. 

CahooUf for plaintiff. 

1. The Court below decided correctly, in referring the plaintiff's 
evidence to the jury. The sufficiency of admissible evidence is a ques- 
tion for the jury. — Forbes et ah v. Davison^ 11 Fi., 660. 

2. The instruction by the Court to the jury, that the application of 
the payment must be confined to one note, in the absence of any 
direction by the debtor, was erroneous. There is no evidenccT which 
shows any intention on the part of the debtor, relative to the application 
of the payment made by him. It whs a general payment ; and in such 
case, the creditor may, at any' time before a controversy arises, make 
such application as he sees fit. — Cro, -Eliz., 68, 3 Stark. Ev., 1093,^n, 1 ; 
Brfggs V. Williams, 2 F/., 283 ; 4 Crunch, 317 ; 9 iVheat., 72© ; 
Robinson et ah v. Boolittle et ah, 12 Vu, 246 ; Rossean ei ah v. CuH et 
ah, 14 Vt, 83 ; Bretoer v. Knapp, 1 Pick., 332 ; Washington Bank v. 
PrescoU, 20 Pick., 3S9 ; Bluckstme Bank v. Hiil, 10 Pick., 129 ; 
Bosanquet v. Wray^ 6 Taunt,, 597. " If neither party elect, the law will 
make the application ; which requires that the debts, which have the 
most precarious security, should be first extint;uished ; and the Courts 
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are^und to carry into effect the object of the law, that ip, so to apply 
ike payment that the creditor may obtain satisfaction for lus debt" — 
Turner, J., in Bnggs v. Williams, 2 Vt, 283. It would be singular 
if the creditor were forbidden to make the same application for himself 
which the law will compel the Court to make for him, viz., in such 
manner as to obtain satisjactionjor his debt. 

The jury having found that the $20 passed from the defendant as 
payment, we ^insist, that it not only rernqves the statute bar from, but, in 
the absence of restricting or qualifying circumstances, amounts. to an 
acknowledgment of a^general indebtedness, — not upon one note merely, 
but upon all ; for all constitute but one indebtedness, which is reduced 
by the amount of the payment. 

The opinion of the Court was delivered by 
" RoYCE, J. — The questions saved for the consideration of this Court, 
relate exclusively to the second ground of the defence : — 1. Whether the 
facts appearing in the case were sufficient lo warrant the implication of a 
new promise. to pay all or any of the notes in suit, — and 2. Whether the 
plaintiff could avoid the effect of the statute as to all the notes, by divid- 
ing and distributing the payment in the manner which the case discloses. 
It ha* been Mo long settled to admit of present discussion, that part 
payment of a debt barred by the statute, if made without protestation 
against further liability, is a recognition and acknowledgment of such 
debt at the time of making the payment, from which a promise to pay 
the residue shall be implied. Hence we have only to inquire, under 
this branch of the case, whether the sum of 820, which passed fronn the 
defendant to the plaintiff in 1841, constituted such an unconditional 
payment upon all or either of these notes. The jury have nipgatived the 
pretence, thai it was advanced as a loan ; and there is surely no ground 
to suppose it intended as a gifl. It must, therefore, be taken to have 
been a payment upon some existing indebtedness. And as no evidence 
tended to show the existence of any claim whatever, aside fronn the 
notes, it was a legitimate inference, and, indeed, the only one which could 
properly be drawn, that the payment was made on account of some one or 
more of the notes, or of the indebtedness manifested by them. It is not 
essential, that the defendant should have recollected the giving of the 
notes, if he was aware of the indebtedness for which they were given, 
and acted with reference to it. And these facts, at least, are established 
by the verdict. A promise of further payment was consequently to he 
implied ; and it remains to be determined how far the implication should 
be carried. This involves the second question presented.* 

A party paying money may always accompany the payment with 
dii^ctions to govern its application. If he owes his creditor several debts, 
he may apply the payment to either. In this the authorities all concur. 
And it is a -ulf fq 'Blhr w#ii s*tt)»d, 'bat i>p"n il.^ re^^lfc* o7 th« d-rtrr 
to direct an application of the payment, the right to make it generally 
devolves upon the creditor. There is also a third case, where both 
parties negbct the application, and where the law is left to make it upon 
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principles of equity and justice; but that case may be passed without 
remark on this occasion, as it is not now before the Court. At present we 
have only to inquire, how a creditor, holding several demands against the . 
same debtor, is at liberty to appropriate a general payment. The rules 
upon this subject were not established with any primary reference to 
such a state of things as existed in the present case, where all the 
demands of. the creditor were barred by the statute. Yet cases have 
occurred, where his demands were of diferent degrees, where they were 
differently and unequally secured, where a part were barred by the 
statute of limitations, and where some were legal demands and others 
merely equitable ; and he has been allowed to apply payments upon 
either of such demands, when the debtor has omitted to give any direc- 
tion ; — Chit, ConL, 753 ; 13 Petersd, Ab,y 247, and cases there cited. 
His right may not be free from doubt, however, in either of the two cases 
last mentioned ; in the last it has been much questioned. 

But though it is usually said, that the creditor may apply such a 
general payment as he pleases, there are many cases where he is not 
indulged to this extent, even in the absence of any express direction from 
the debtor. The right to direct the application being universally con- 
ceded to the debtor in the first instance, regard is still had to his inten. 
tion in the matter, whenever the facts and circumstances render that 
intention sufficiently clear and certain. — Chit. Cant, and Petersd. Ab. ut 
supra. Netomarch v. Clay, 14 East, 239. It has even been decided, 
that the creditor never acquires the right to apply such a payment with 
a view merely to his own interest or convenience, unless the debtor has 
had an opportunity to direct its application ; as if the money comes to the 
creditor without having passed through the hands, or under the control, 
of the debtor. — Chit. Con., 757, and cases cited. All this is sufficient to 
show that the right of designation among the creditor's demands i» 
essentially the right of the debtor. And hence, if he silently waives it 
in favor of the creditor, it should be intended that he does so relying upon . 
a mode of application to which he could not justly or reasonably object. 

But the course which the plaintiff pursued in this instance, by dis- 
tributing the payment upon all his demands, and thus seeming to pre- 
elude all defence under the statute as to either, was such as he doubtless 
knew was not anticipated and would' not be approved or sanctioned by 
the defendant. It is entirely without precedent, so far as I have dis- 
covered, among the numerous cases reported on this subject ; and we 
are fully convinced that it has not produced the effect designed. The 
plaintiff was at liberty to select any one, even the largest, of the notes, 
and apply the payment upon it ; for so much had been yielded to him by 
the defendant. And the defendant must be taken to have understood, 
that his legal liability upon such note would bei thereby revived. But 
beyond this his presumed intention or expectation cannot justly be 
extended. As the charge of the judge was in accordance with these 
Yiews, and the plaintifi* was enabled to recover to the extent of his legal 
right, there is no apparent error to be corrected. 

The judgment below is affirmed. 
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ARBITRATOHS. 

Arbitratorg am not boand to deliver their awiord. Until tbeir fees have 
been paid. 

But when an award is mady to be delivered, on payment of the lees 
of the arbitrators, it is ready to be delivered to the parties, within the 
legal meaning of a provision in the bonds of submission requiring the 
award to be made and ready to be delivered, within a certain time.-^Ott 
V. Schroeppel, 3 Barhaur's Supreme Court R., p, 56. JY. Y. (1S49.) 



ARBITRATORS-ERROR. 

An error of law committed l^ arbitrators, whose award was not ap- 
pealed from, cannot be assigned for error.: — JBetg v. Hfoore, 7 Barr^s iS., 
p. 04. Pa. (1848.) 



ARREST— SUNDAY. 

A person mav be arrested on a Sunday for any indiciahJe cffenoe*^^ 
Raw^ms v. EVisl 16 Meeson ^ WeUWs R., p. 172. Eng. (1848.) 

ASSAULT AND BATTERY* 

If one unlawfully attempt to dispossess another of his property^ he 
may be repelled with such force as is necessary to maintain possession. 

If the possession of one's property be in another, the owner may 
.take possession, if he can do so without tumult or riot, or breach of the 
peace. 

The owner of slaves may lawfully employ them to assist him in 
maintaining his legal rights. 

A planter is entitled to have the possession of his property whenever 
he chooses to demand it of his overseer, and the overseer is bound in 
law to surrender it when demanded, and if he refuse, <ifter reasofuMe 
noUcey to quit, he may be put out with such force as is necessary, and 
the planter's slaves may be called to assist him in doing so. 

Even where there was a right to use force to retain or regain one's 
legal rights, the plea of mollUer manns imposuit cannot be sustained, if 
more force was employed than the exigency of the case required. 

On a question of damages merely, the verdict of a jury is, in gene- 
ral, final and conclusive. — Davis v. WhUridge, 2 Strobhart^s Z?., p. 232* 
S. C. (1848.) 

Before Mr, Justice O'Neall, at Charleston, May Term, 1847. 



ASSAULT AND BATTBRT. 2^ 

This was an action of trespass for an assault and batt^rv. The 
pleas Wer&, not guilty, and moliaer mahus impMuit, to retnove the plain- 
tiif, and to recapture the defendant's keys. 

The case niade was as follows : The plaintiff had been in the em* 
ploytnent of the defendant in 1844, and possibly before, as an overseer^ 
under a contract for an indefinite period ; the plaintiff was to receive 6 
per cent, on the cotton to be raised from 150 acres of cotton-land on 
Wadmalaw. He had commenced the year 1845. Ahoul the 1st of 
January, the plaintiff asked the defendant what would induce him to 
turn him off? He said, nothing but drunkenness or neglect. Soon, 
however, some Aiisunderstanding sprung up between them. 

The defendant, on the 27th of January, 1845, employed a Mr. Ad- 
dison, to take the place of the plaintiff; on the 28th he reached the 
plantation, bearing a letter to the plaintiff, informing him of ^Addison's 
employment, and directing him to furnish accommodations for him, deli, 
yer him the keys, and to leave by the ^Ist. The plaintiff read the letter, 
gaid he would not give the keys to him, nor to Whitridge himself ; he 
refused to give Addison house-room. The reason he gave for this re- 
fusal was, that he had not had a settlement for the crop of last year, and 
this seemed to be true in fact, for after the 3d of Jone, 1845, the defen- 
dant settled with Col. Seymour, the plaintiff's attorney, and paid him a 
balance. The evening of the 29th, the defendant cam'e to his planta- 
tion : the plaintiff received the cotton picked by the negroes, locked the 
door, and put the key in his pocket. Defendant was present ; demanded 
his keys ; the plaintiff refused to give them up ; he referred the de* 
fendant to his attorney. Col. Seymour. The corn-house w^s locked 
also ; the defendant had to borrow corn from S9me of his own negroes 
to feed his horses. Both plaintiff and defendant were proved to be peace- 
able, prudent men — ^the defendant especially so, and remarkable for his 
kind disposition. 

On the morning of the 30th, about sunrise, or a little after, five or 
six of the defendant's slaves, by his directions, and in his presence, seized 
and tied the plaintiff's hands, with a strong, small cord. The defendant 
again asked for his keys ; the plaintiff refused to give them up ; the 
defendant ordered his negroes to search his pockets, which was done, 
and one key taken out. Art this time the plaintiff called the defendant 
a d— d Yankee, or a d — d Yankee son of a b — h, and made an attempt 
to kick him. Five negroes guarded him (the plaintiff) ; the defendant . 
ordered him to be taken into the yard, saying it was not worth while to 
talk to a man out of his senses. The plaintiff's furniture was^ taken out 
of the house he occupied, and placed in a boat of the defendant's ; a box 
containing the keys was broken open by the defendant, and the keys 
taken out. The plaintiff's hands were so closely tied, at first, as to 
swell ; on the plaintiff complaining, they were so loosened and tied in a 
different way as to render him comfortable. As soon as the tide suited^ 
he' and his wife were placed in the boat and rowed across Bohiket river, 
to the landing of Dr. Jenkins. There they, with their furniture, were 
disembarked. The .plaintiff was there untied, after having been tied foT 
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about ail hour and a half. The defendant offered to the plaintifT money, 
or an order to buy provisions, which was declined. The wife of the 
plaintiff waa sick for a few days after. There was a bruise on the 
plaintiff's hand, and the mark of the cord, where tied, for some days, 
perhaps a week. 

The case was tried on Monday of the third week (the country week) 
of the term. On calling the panel, twenty-four did not answer; out of 
those answering, one jury was drawn, impannelled, and sworn ; and 
this is what is meant by the last ground of appeal, No objection was 
made at the trial ; both parties examined the jury, and -one, if not both, 
challenged a juror. 

The jury were instructed by the presiding Judge, that as to the fact 
of the assiault and battery, it was fully proved^ The only questions 
were, wh^her the plea of molliier manus imposuit could be sustained, 
and if not, then what damages the plaintiff ought to recover ? 

The jury were told that, beyond all doubt, the owner of every plan, 
tation had the right, with or without cause, to dismiss and send off his 
overseer. If the owner is wrong in so doing, the overseer must have 
redress by action. If, however, the overseer does not go, or undertakes 
to retain the keys, the owner may peaceably remove him, without force, 
and in the same way repossess himself of his keys. That the master 
had the right to use his slaves in any measure of defence, or in any 
other' act which was lawful for him to do, and which required more 
physical force to accomplish than he could bring to it himself. That 
the plea of the defendant could not be sustained ; for here his whole 
course had been characterized by force and circumstances which, 
in law, could not be excused. 

That the plea of molliier manus imposuit applied where one intrudes 
upon another, or having entered for a lawful purpose, insists on remain- 
ing after that pufpose is ended ; then the other party, after warning him 
to leave, may lay his hands gently upon him to remove him, and if he 
resists, may use such force as will overcome his resistance. But where 
one is in possession with 'an interest, as a tenant, there is no such 
right. The jury were told, too, that where one is deprived of his goods 
by force or fraud, the right of recaption peaceably, and without riot, 
was unquestionable; but where one places his goods voluntarily in the 
hands of another, he cannojt recapture them against the will of the one 
in possession. That in this case, tying a man in the very outset, seemed 
any thing else than a molliier manus imposuit ; and that taking one key 
out of Lis pocket when he was tied, surrounded by live or six negroes 
and the defendant, and breaking open a box locked, to obtain the others, 
Vas any thing else than a legal repossession. Still, notwithstanding his 
opinion Was decided against the defendant's plea, as a legal defence, 
yet he told the jury the conduct of the plaintiff was a great, a very great 
excuse. They were told that he had not the right to remain a day 
longer than the defendant pleased ; he had no right to retain the keys. 
That the facts that the defendant owed him on the former year's con- 
tract, and that another year's service had been begun, were no legal 
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reasons why he should remaip, or keep the keys. This refusal to re* 
move and to give up the keys, accompanied by contumelious expres- 
sions, was a gross insult, and a great excuse for what W£^ done. Still, 
he said to the jury, the defendant had no right to tie the plaintiff. It 
was, beyond all doubt, a gross outrage on a free white man, never to be 
« legally excused, unless necessary in a legal point of view. He said to 
the jury, if the trespass proved had been without excuse, any damages 
within the amount laid in the declaration would not be a dollar too 
much ; but if it be that the trespass proved was caused and induced by 
the .obstinacy and improper conduct of the plaintiff, then damages be- 
yond the actual injury sustained should not be found. 

.The jury found for the plaintiff $2,500 daiiages. The defendant 
appealed, because his Honor charged the jury, 

1. That the second plea did not amount to an excuse or justification. 

2. .That the defendant had no right to lay his hands on the plaintiff 
to reiTiove him from his plantation, but should have sued him for remain* 
iog against his will. 

3. That the defendant had no right to lay his hands on the plaintiff 
to recover his keys, but should have sued him, to recover them by an 
action; and 

4. That no man could have a right to tie a freeman, unless by the 
sentence or authority of the law. 

In all which particulars it is contended thai his Honor should have 
laid down the law otherwise, and to the contrary ; and particularly that 
ne should have charged that the possession of the keys by the plaintiff 
was the defendant's possession, and that he had a right, in order to pre- 
vent the plaintiff from depriving him of his possession, to lay his hands 
upon him, and to apply such a degree of force, without violent injury to 
the person of the plaintiff, a§ might be necessary to retain his property. 

And the defendant will also submit, as a ground for a new trial, that 
the damages are vindfctivd and excessive, and out of all proportion to the 
injury complained of in the circumstances of the case. 

And lastly, that the jury was improperly organized, and the verdict 
against aw and evidence. 

YeadoHi for the motion. The overseer is the mere servant of the 
planter. He is no tenant. He has no possession of the plantation in- 
dependent of that of the planter. Dr. Whitridge had a right to put an 
end to the relations between himself and his overseer. The conduct of 
the overseer rendered . their further connection imposslhle,^ Sanders v. 
Anderson, 2 Hill, 496; Bird v. Boyd, 4McC., 246. The conduct of 
the overseer was insolent and even threatening. The planter's possession 
was perfect. The overseer had become a trespasser. A trespasser may 
be removed with just such force as is necessary ; and none other was 
used in this case. There surely can be no claim for special, dam age in 
this case ; nor for excessive damage. (It is not a case for vindictive 
damages.) The only feature in the case on which the verdict can be 
accounted for is, that the force was applied by the agency ef slaves, 
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aided by the notice taken of that fact in the charge of die Circuit Judge. 
Tbej are but the instruments in the masters hands. 

Huntf contra. The two only grounds on which a new trial can be 
claimed are, either that no trespass was proved, or that the illegal actt 
of the plaintiff, if not a justification, were a great mitigation of the tres- 
pass. I contend that all the wrong and oppression ^hich preceded the 
assault • was on the side of the defendant. First, the contract" is very 
tight, and drawn up by J. B. Whitridge, M. D., and William Davis, over- 
seer. He gauged his and his family's stomachs very closely. A peck 
of <^rn for each white person — just a negro's allowance — thus he deluded 
him by an engagement for an " indefinite time "-^thus luring him by 
holding out a permaneri! situation, yet he discharged him wiSiout any 
adequate cause, and really from some insignificant difficulty among the 
females of the two families. The contract necessarily referred to a 
/ yearly business, and it was unjust to the overseer, who in December 

looks out for next year's business. This is the common understanding. 
In violation of this general understanding, on 18th January, and after, 
he turns him adrifl, without any business, and what is worse, without 
his pay. When this was done, Davis took advice of a lawyer, and when 
Dr. W. came on the plantation and claimed the keys of the cotton-house, 
Davis refused, referring him to his Attorney, as he was unpaid; .This 
was on 29th January, ^nd next morning, at early dawn, Davis was 
Seized at his door, tied like a runaway, and kept several hours — not 
** an hour and a half," as stated in the report, but three or four hours, 
as testified by Anderson, who fixed the time " three or four hoursi" wait- 
ing for a tide ; and this important element in the wrong done must be 
corrected. To be tied three or four hours must have been painful as 
well as disgraceful. He was removed to the house-yard, and five negroes 
placed as sentinels over him. His house was entered, his goods turned 
out, his daughter fled for succor to a neighbor, ^hen the tide suited, 
his guards took him to the boat, where his furniture was placed ; his 
wife, too much agitated and alarmed to help herself, was assisted into 
the boat, her husband still pinioned on the water, a public highway, 
unable to assist her. On arriving at the plantation of a neighbor, he, 
his family, and goods, were turned ashore^ and there the negroes untied 
him — and then, to add insult to injury, Whitridge offered him. money to 
pay his way to shelter. . put it was Davis's own money ; Whitridge was 
his debtK>r. * The tying at all was outrageous, but the use of negroes was 
disgraceful. I do not deny that when attacked, an owner ma34 use the 
service of his negroes — but to use them to initiate an attack on a white 
man, is adding insult to injury. It is highly impolitic to accustoi^ 
negroes to tie white men. If the Court intends to encourage men to seek 
tedress for outraged feelings at the tribunals of justice,* they must not 
dole out Verdicts that only add to the injury, by rendering tlie plaintiff 
ridiculous.. Sound verdicts where a man's spirit is wounded, is the only 
way to prevent a. resort to one's own right arm. The people of this 
• country bear too high a spirit to submit to insult without satisfaction, and 
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uiifess tfRxriei redress bv a reaort to law, bloodshed will be the remilt. 
The whole law is foond io I Hawk. P. C, 259, and Bac, Abr*, Uile 
fAsmnUt.and Batterff. The plea of .^^molliter manus imposuit" only 
applies to one who resists a wrongdoer. If Davis had vioU^itly resisted 
an attempt to put him off, and Dr. Whitrid^e only used so much force 
80 Was necessary to* overcome su<ih resistance^ then the plea applies. 
But the principal fact is, that without* even ordering him off, negroes 
were directed to lay in wait for Davis, and as he rose, he was seized^ 
tied, and kept a prisc^ier for hours. This wIeis a dear trespass. This 
leads to the inquiry — was the ntieasure of damages excessive? A jury 
of the vicinage was the proper judge. There is no general rule which 
judges can lay down, with all proper modifications, to suit every case. 
The judgment of a jury acquainted with the parties affords the only 
adequate ^tribunal. The whole charge a|d ruling of the Tudge was ia 
favor of the defentknt. '^ Actual damages " applies only to injuries to 
property — but the value of reputation, the pride of character of a free- 
man, the value of domestic honor-^how can their price be reduced to 
'dc^lars by any known rule ? The sympathy of an intelligent jury -alone 
affords a rule of estimation. The relative position of the pamies, the 
degree of oppression on one side, the helplessness of the victim — all such 
like moral considerations, are varied in every case ; and hence the re- 
liance on verdicts in such cases. The verdict was fit reproof, and ought 
to stand. 

Baihy^ same side. One cannot justify under the plea of molhier 
manus impost, unless he has first ordered the intruder to leave, and he 
has refused. It has uot been shown that the overseer in this case was 
either ordered off, or refused to go. • Again, only necessary force must 
be used.— 2 Phil. Ev., 205 ; State v. Lazarus, 1 MilPs Cm, JR., 34 ; I 
Rice^s Dig^ 48, 49, tiiUi Assault and Baitery, and the cases there cited. 
Recaption must not be attended by a breach of the peace. The objec- 
tion to the jury should have been made on the trial below, and not here. 
— 2 Rice's Dig,y tiHe Jury, The whole charge of* the Judge was to the 
disadvantage of the overseer. Neither party had a right to put an end 
to the contract; the usage and custom of the place is to be regarded. 
The construction should be on the whole contract. Such a contract is 
from year to jyear. — ChiL an Con,, 73, 83, 90, 320. The overseer was 
not to be paid by the day or naonth, but by a part of the crop, which it 
takes a year to make. The custom is to engage by the yea^, and any 
exception should be definitely stated on the face of the agreement. The 
rates are per annum for all things specified in the contract between these 
parties, inclusive of* the wages; and the year had been commenced. 
The overseer had a right to the fulfilment of this contract, and* hence 
could not have been a trespasser on the plantation of Dr. Whitridge. 
Besides the time had not elapsed at which he had been required to leave. 
Whether the overseer had a right to the keys or not, Dr. W. had no 
right to break the peace in r^aining them. What ground is therfe fat 
anew trial? The injury to the man, beyond his feelings, is great-— 
loss of one year's work, injury to his reputation as an overseer^ &a 
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Fetjgntj for the motion. A man has a right to use force for the 
recaption of that which is detained from him, as well as for that which is 
snatched from him — otherwise freedorn is a very qifestionable blessing, 
allowing every man to take and keep what he can, regardless of the 
rights of others. The right was retained by Dr. W. to discharge his 
overseer, and he had intimated his intention to tlo so very early in 
January. There *was no evidence that Dr. W. kept back the crop to 
injure the overseer, lie could not pay him until it was sold. Until 
then the overseer had no right to complain. The overseer should have 
remained until the crop was prepared for market ; and this had not yet 
been done on trhe first of February. The overseer was noiessfee.of the 
plantation. The planter can, at any time, discharge his overseer. If 
he breaks the agreement in doing so, th^ law affords a remedy. Now 
had not Dr. W. a right to use ^uch force as was necessary to regain his 
keys, which his overseer also refused to give up ? Are there no wrongs 
for which redress may be obtained by the mere act of the party ? — See 
3 BlacksUme, In taking them peaceably he had a right to use such^ 
force as was necessary : it was used here, even for the purpose of pre- 
venting a breach of the peace, or riot. In BlacksUme the recaption of 
goods is put in the same category with that of wife or child ; and can it 
be doubted what the parent's right would be ? Not making a riot does 
not mean no force, or that the person of the wrong-doer shall not be 
touched. You must do it without the risk of any greater injury, but 
that does not mean without force. Force may peaceablj' be used. Are 
you to recapture with the consent of the delinquent ? — or stealthily, or 
behind his back ? Again the question here is, whether a .party can take 
his goods from his own servant 1 The possession of the servant was the 
doctor's possession. — 2 EasVs Pleas of the Crown, 564, 681, title Larceny, 
«ec. 14. The servant had the njere charge of the goods, and could be 
guilty of larceny or trespass, as he might Convert or injure them 
feloniously. The overseer, Davis> had no property special, no interest. 
It was the delivery of a key to a butler or a coachman. By refusing to 
deliver them, he attempted to deprive Dr. W. of his lawful possession, 
and his retaking them was resisting wrong, violence. — 9 Weniworih, 
362 ; Oliver v. Oliver, 1 Haggard, 373. Any law denying such a right, 
would run beyond every principle of Christian forbearance and natural 
justice. Where would be the subordination of servants ? Where the 
master's liberty in his own house ? Is it possible that a planter miist 
bring trespass and trover to recover his possession and his property ? 
Not tie a white man ! Suppose him insane ! — And who is to know 
whether he is so or not, until a jury have passed upon the case ? Was 
not this man acting as a crazy man ? In the case cited from 8 Term R* 
the attempt was to justify a beating. If this man could not or would not 
yield the keys but by the process adopted, the jury should have been 
told that Whitridge had- a right to resort to it. The da/mage was excessive. 
Davis is rendered rich by his own wrong! — and no man shall take 
advantage of his own wrong. In McConnell v. Hampton, 12 Johns.y 234, 
new trials are recognized as proper in some cases of excessiye damage. 
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Evans, J., delivered the opinion of the Court. 

The comnnon law\ does not attempt to enforce that principle of 
Christian forbearance which enjoins that we should overcome evil by 
good ; yet, as a general rule, it allows no exertion of force which 
endangers the peace of society in the enforcement of our most undisputed 
rights of person and property. If one unrlawfully attempt to dispossess 
another of his properly, he may be repelled with such force as is* 
necessary to maintain possession. This is the law of self-defence which 
is recognized only in those cases where, if one were compelled to resort 
to the slow process of the law, the injury would be irreparable. When 
the possession is in another, the owner may take possession, if he can do 
so without tumult or riot, or breach of the peace. If this cannot be done, 
he must resort to the law. Any other doctrine would resolve every 
disputed right into a question of piower : the strong would always prevail 
over the weak. In this case, the sufficiency of the defendant's plea 
depends upon this : did he have possession, and did he do no txiore thati 
was necessary to maintain that possession ? I incline to the opinion that 
an overseer is but the servant (I do not mean the slave) of the employer, 
and that his possession is the possession of the o^ner. This is certainly 
true, for many purposes — if the defendant had seized the keys, and 
wrested them from the plaintiff's hand, using only such degree of force' 
as was necessary, this I should suppose would not be a trespass, and yet 
it would be technically an assault and battery, if they had been in the 
possession of a stranger. The argument is, that the refusal of the ser- 
vant to deliver the keys, is a disturbance of the master's possession, and 
that he may lawfully use force to regain it. There is something at least 
of plausibility in this argument. But perh?ips it is too refined to be laid 
down as a rule of practical operation. And in the view we take of this 
case, it is not intended .to express any opinion upon it. W& are all of 
opinion that the defendant's plea was not sustained by the evidence, and 
that the Circuit Court was right in so charging the jury. Admitting the 
right to use force to regain the possession of his keys, the law allows of 
only so much as is necessary to accomplish this object. That which 
was employed by thedefendant greatly exceeded this measure. Without 
demanding the keys the next morning after the refusd, he, in a violent 
manner, had the plaintiff seized and tied like a slave, and kept him tied 
for hours after the keys were obtained. But it is said this was necessary 
in order to regain possession of his plantation. In any view of the case, • 
I am satisfied that, although the planter may be liable for a breach of the 
contract, yet he is entitled to have the possession of his property whenever 
he chooses to demand it-^and thai his overseer is bound in law to sur- 
render It when demanded ; and if he refuses, after reasonable notice, to 
quit, he may be put out, and I see no reason why the planter's negroes 
may not be called to assist. But in such case the overseer is entitled to ' 
rearK)ni«hlf? nr.tic=j. tliat iie may saek anoth3r habitation, and no moro 
force must be used man is necessary. It ihe defendant had waited until 
the time wheji he had given the plaintiff notice to surrender the possession 
to his successor, and had then required him to depart, and upon his re- 
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fusal had put him out of the possession a^ gently as the exigency of the 
case required, his case Vould be very different from what it is. Jt 
appears, from the evidence, that on the refusal of the plaintiff to leave 
the place the second day 'before the one on wAich he had been notified to 
quit, the defendant concerted his scheme, and the next morning, when 
the plaintiff came out of the'house, he was forcibly seized, tied, and kept 
• tied for several hours, before the tide served to carry him to the opposite 
bank of the river. This conduct was not justifiable. It was not the use 
of such force as was necessary to remove one who invades the owner's 
possession of his property, and will not depart when requested to do so. 
We are therefore all of the opinion, that the plea of the defendant wag 
not sustained. Tl>e plaintiff's conduct was not by any means free from 
blame ; and we should have been better satisfied if the verdict had been 
for a less sum. There is no case like this in which a new trial has been 
granted, on the sole ground of excessive damages. I do not mean to say 
that no such case can occur, but the fact that it never has been done 
proves that the case must be a very extraordinary one in which ii is to 
be done for the first time. We do not think this such a case; there was 
much in the defendant's conduct to incur the disapprobation of the jury. 
The owner of slaves may lawfully employ them to assist him in main- 
' taining his legal rights ; but to use them as the sole instruments of 
executing his will, is offensive to all ideas of propriety in a slave-holding 
community. The violation of the person of a freeman by a slave is 
prohibited by the severest penalty of law, which in this respect is but 
the exponent of public opinion. It can only be excused when done by 
the command or in defence of the master, in a clear case of necessity. 
This the defendant has not made out. To employ slaves in binding with 
cords the person of a freeman, who but the day before were bound to obey 
him, was calculated to degrade him — to produce those feelings of abase- 
nient and mortified pride which almost necessarily lead to those acts of 
yiolence and revenge which the law so much endeavors to repress. The 
defendant is represented as a quiet and peaceable man, but he does not 
8e«*n to have understood that relation which exists in popular sentiment 
between the white man and the negro, the freeman' and the slave, which 
no man can violate with impunity. We do not therefore think his case 
one which requires a departure from that rule of the Court, so ofto3 
repeated, that in a question of damages merely, the verdict of the jury 
is, in general, final and conclusive. The nK)tion must therefore be dis- 
nussed, and it is so ordered. 

Moiion refused. 
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The assignee of a lease is only liable, as such assignee, for the rent 
which accrued or became payable, or for other covenants broken, while 
be was such assignee. Ami he may discharge himself from all further 
liabiii*\\ by assigning his interest in the premises to « stranger, even if 
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the assignee is a bef^r ; provided ho aotually relinquishes the posses- 
sion df the premises, and all interest therein, so that the assignment is 
toot merely colorable, or fraudulent. — Ckilds v. Clark et al., 3 Barbour'^ 
Ch. R.,p. 52. N. Y. (1849.) 
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An assignment made by a debtor, of bis property, in contemplation 
of bankruptcy, and for the purpose of giving preferences, is not abso- 
lutely void, for all purposes, so as to leave the title to the assigned pro- 
perty in the assignor, as if no assignment had been made. But it is 
only void as against an assignee properly appointed under the bankrupt 
act. — Seaman v. SUmgkUm ei aLy 3 Barhour^s Ch. R., p. 844. N, Y. 
(1849.) 

After- an assignment for creditors, the assignor soiJ part of the per- 
sonal property, with the assent of the assignee, for a valuable considera- 
tion, and delivered possession. Between the assignment and sale an 
. execution was left with the sherifi*; but the attorney informed the in- 
tended purchaser that these goods would not be levied on. The sherifT 
taking the goods under the writ is a mere trespasser. — McElraih v. 
Kintang, 5 Barr'^R,, p, 336. Pa. (1848.) 

An assignment for the benefit of creditors of all the assignor's " goods 
and chattels, wares and merchandises, rights, .credits, notes, accounts 
and demands,'^ does not pass his interest in a sum of money borrowed 
by him, and then in. the course of transmission -to him from the lender. 

' Where a debtor, having negotiated a loan of nx>ney, which was in 
the course (^transmission to him from the lender, made an assignment 
to trustees for the benefit of creditore, by which he preferred the lenders 
for the amount of the loan, but the money borrowed was not embraced 
in the assignment ; held, that it was a provision for himself at the ex- 
pense of the creditors, and that the assignment was fraudulent and 
void.— Sheldon v. Dodge et al, 4 Denio's JR., p. 217. N. Y. (1849.) 

In order to constitute an equitable assignment, by a debtor to his 
creditor, of a sum due to the debtor from a third person^ there must not 
only be aniogreement 4q pay the creditor out of the particular fund, but 
an appr&priaUon of the fund,- either by giving; an order upon it, or by 
transferring it in .such a< manner that the h€4der >vould be authorized to 
pay it to the creditor directly, without the further intervention of the 
debtor. — HoytY,- Story et als^ 3 BarhoAT^s Supreme Court R., p. 262. 
N. F. (1849.) 

(Barculo; J., cited Watson v. The Buke of Wellington, I Russ,'^ 
Mytne, 602 ; ' Clark v. Mauran, 3 PaigBy 373^ Bradley v. Root, 5 Paige^ 
682 ; Rogers v. Hosack, 18 Wend., Sx9.) 
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When a demand^ not negotiable^ has been assigned for value, with 
notice, si^ch demand is embraced within the terms of a submission of 
** all matters, claims, and demands, either at law or equity," by the as- 
signee and alleged promisee, and the arbitrator or referee has authority 
to allow to the promisee all payments made upon the claim, and every 
thing in the way of set-off, as if between the original parties, which 
existed previous to the assignment and notice thereof. 

Where a demand has been submitted by bonds, under the hands and 
seals of the parties, to an arbitrator, it is not competent for the party 
against whom the award is made, in an action upon the bond, to show 
•by testimony what the evidence before the arbitrator was, touching the 
n>erits of the respective claims, or how he regarded it. 

It is a general rule, that any party may revoke his submission to an 
arbitrator before award made, giving notice thereof to the arbitrator. 
But if the submission be by deed, the revocation can be by deed only. 
And if such revocation be made, the party thereby forfeits his bond 
given to abide the award. 

If the arbitrator be a relative of one of the parties, and that fact is un> 
known at the time to the other, and objection is made on that account, 
when known,, and the objection is disregarded, his award is not binding; 
but if the party, with knowledge of the fact, proceeds to a hearing,<and . 
interposes no objection for that cause, such objection cannot avail him 
afterwards. 

When the parties agree to dubmit their mutual claims to the arbitra- 
tion of a person named, ** whose decision, made within one month after 
he has notified the parties, and heard them, to be final and binding upon 
the parties," without any mention of an ex parts hearing, and the parties 
are notified and meet, and a partial hearing takes place when both 
parties are present, and- the hearing is adjourned until another day, 
when one of them does not attend, and a further hearing takes place,' it 
4s not ct valid objection to the award, that the final hearing was et parte. 
^Brown v. LeaviU, 26 Maine i2., p. 251. (1848.) 

Debt on a bond from the defendant to the plaintiff, dated April 8, 
1843. Mutual bonds were given. The condition of that declared upon 
was as follows : — 

*^ The condition of this obligation is such, that whereas the said 
Leavitt and Brown had this day agreed to submit and refer «11 matters, 
claims and demands, either at law or equity, which the one has upon, the 
otheV up to the date hereof, to the arbitration of F. A. Butman, Esq., of 
Dixmont, whose decision, made within one month after he has notified the 
parties and heard them, to be final and binding upon the parties : 

Now if the said Leavitt shall do and perform all and singular the 
things, pay all sum and sums of money that said Butman, as referee in 
said ccso, shell order tc he paid by said Leavitt, and in all things stand 
to and abide oy saiu butmun's decision, then tliis obligation stiall be 
void, otherwise to be and remain in full force and virtue."' 

The award of the referee set out particularly his notices to the 
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parties and their proceedings before him, the substance of which is given 
in the opinioa of: theCoort^ and ooBcl^QdQdiby.avtra.Tding) that a' sum of 
money should be paid by the defendant to the plaintiH^ with costs of^ 
reference. 

No claim I was presented by the plaintiff against th^' defendant but 
that astsigned to him by Miles, and the defendant set' up none against 
the plaintliT, unless as originally against M lien. 

The defendant pleaded the general iss^ie-— and by brief statement, 
that before the supposed award was made, ** the defenddnt re<voked all 
authority in the referee, of which said plaintiflT had due notice," aini 
also, that ^'no award has been made in the premises.'^* 

The case was argued in writing, witli min;^h fulness, by 

BrowHy pro se, and by 
Appkioni for the defendant. 

Among the positions taken by tbe plaintiff, and autheiities cited under 
them, were the following : — 

The submission in this case wasf by deed, and ft can bd revoked only 
by deed< Caldwell on Arb,, 3i^ 8 JohAs,, 125 ; 1 Cotoen, 335 ; Phil 
Ev>, 498. 

A paxty to a reference may revoke, bat it must be by eqafilly* high 
authority ; and if he do so revoke, the penalty of the bond is forTeited. 
16 Jdma,, 205; 1 Conn., 498; 2 Tyler, 828; "^3 Day, 118; Cald., 205. 

Upon the issue of "no^ award," the plainti^ has only to prove thQ 
making of. the award within the time, and give the award in evidence. 
The defendant cannot, on the trial of such- issue, ga into any. legal ob- 
jections to the award, — Cakl^ 209. 

Where the submi;ssion and award are !». writing) parol' evidence is 
inadmissible to explain them, 18 iifinna, 251 f Kyd int^ Awards^ 143; 
Phillips' Ev., 496; 3 Jofms., 367; 9 Johm,^ 98; 2 Wend., 567; 8 
Johns., 368 ; 10 Johns., 147 ; \) Johns., 38 ; 13 Maine, 41 ; 23 Maine, 4;35. 

Where an award is. within the submission^ evena Cburt of Chancery 
will not set it aside, except for partiality or corruptkm in the arbitrator, 
or fraud or misbehavior of the party. 13 Maine, 41^ I ^ C&rni., 569^; 
7 Conn., 542 ; 10 Johns., 143 ; Cald., 64, 5. 

All presumptbns of law are to be taken favorably for the support of 
an awand. 19 Pick., 848; 3 Johns., 369; 17 Makie,^2; 1 Peters, 
222; IS Maine, U; 13 JoAni., 27. 

The i*eferee was fully authorized to proceed on the third day of meet- 
ing in the absence of the defi^ndant. Cold., 45, 86 ; If Johns., 402 ; I 
ChiUy's Dig., 77. . 

Under a submi^ion iQ which costs are not mentioned, the arbitrator 
noay award costs. — 14 Johns.i 161 ; 2 Cowen, ^Wp 2 Crnin., 691 ; 2d 

But should the costs be rejected, the riest of the award must stnhd 
gD0d.*-*-23 Maine, 259 ; 13 Johns., 264 ; 2 Cewen, 649 ; QGreenL, 4^: 
The award of a certain sum is sufiieiertly final. — ^7 Meie^y 316. 
3 
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Appletarif for the defendant, made these points and ai^aed in sopport 
oftl)ein: 

1. Thp claim Miks v. LeaviU is embraced in the submission and 
covered by the bonds between Miles and Leavitt, and the bearing and 
award should have been on that submission. The award, then, is of a 
matter not submitted in the submission between Brown and Leavitt, and 
not being within the terms of the submission, is void. — 3 Hill, 88. 

2.' The referee had no authority to proceed, because the submission 
was revoked.-— 14 Mainef 185 ; Kyd on Awards, 29 ; Caldwell on ArhU 
tratiofiy 31 ; 4 Peters, 83 ; 6 Peters, 598 ; 1 GreenL Ev», sec, 27 ; 3 
iV. (J. M,, 603 ; 1 Adol. ^ ElUs, 792. 

3. The referee being related to the plaintiff, was disqualified to act. 
— 10 Pick., 275 ; Bev» StaL^ ch, 1, sec. 22. 

4. The hearing was ex parte, and an award upon an ex parte hearing 
is not within the terms of the bond given to the plaintiff, and therefore 
void. — 11 JohTis., 133 ; 6 Jb^n*., 14 ; 6 Greenl, 247. 

The opinion of the Court was prepared by 

Tenney, J. — Previous to April 8, 1843, Dudley R. Miles having a 
demand against the defendant, assigned the same to the .plaintiff; and 
the defendant Was informed of the transfer. He had a counter-clcum 
figainst Miles, which he contends he was entitled to treat as a discharge 
of his own indebtedness, or to file it in set-off thereto. On that day the 
parties to this suit, by mutual bonds under their respective hands and 
seals, submitted all matters, claims and demands in law and equity, 
which one had against the other^ to the decision of Frederick A. Butman, 
who was the iincle of the plaintiff's wife ; and by the same bonds bound 
themselves to abide the award, which should be made by the referee in 
one month after notice and a hearing. At the same time. Miles and the 
defendant submitted to the same referee the claims which one had 
against the other, and which had accrued since Dec. 5, 1837, the deci 
sion to be made upon legal principles. This submission was made bj 
mutual bonds between the parties thereto. Miles was then in bank- 
ruptcy, but there was evidence in the case that he agreed to waive any 
rights which he might have. thereby. 

The referee having notified the parties, met them ; an adjournment 
took place at the request of the defendant, to enable him to procure ooun- 
seU At the next meeting, the defendant appeared with counsel, an4 
offered to pro'Oeed, if the defendant could be allowed to testify as a wit- 
ness in his own behalf, but made no other objection to the hearing. The 
trial proceeded, though the defendant introduced no witnesses. A farther 
adjournment took places that Miles, who was then absent, might be pre- 
sent ; and a final hearing, after due notice to the parties, was had on 
Dec. 27. 1843. And on the same day the referee made his award in 
favor of the plaintiff, which was duly published, and after demand of the 
mim awarded, and a refusal by the defendant, this action was brought 
upon the bond given by the defendant to the plaintiff. On the evening 
before the final hearing, the defendant informed the referee verbally, that^ 
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lie should Dot be present, and requested him to have nothing farther to do 
with the case. The bonds between Miles and the defendant were put into 
the referee's hands at the same. time that he feqeived tho'Sonds between 
the parties to this suit, and he gave notice of a hearing upon botb sub* 
missions. No objection was ever made to the referee on account of his 
relationship with the plaintiff. At the final hearing the defendant was 
not present, but attended the previous meetings. On Deo. 21, 1843, the 
defendant addressed to the plaintiff a writing in the following terms : 
" This is to ^ive notice, that I decline going into a hearing before t're** 
derick A. Butman, Esq., to whom, as you allege, I have agreed to submit 
matters in controversy between you and me subsisting. And I cbjevt to 
said Butman*s sitting as a referee, in or about the same, and notify you, 
that I shall resist and object to any award that he shall make in and 
about the premises." Signed "George B. Leavitl." 

One ground of defence to the aciion is, that the hearing and award 
should have been made under the submission between Miles and the 
defendant ;• inasmuch as- the plainiifTs whole claim was that assigned to 
him by Miles. We understand the claim which was transferred to the 
plaintiff, by Miles was not negotiable ; consequently in a suit at law for 
its recovery the action must- have been in the name of the promisee., >^ 
But the submission being of all claims in equity as well as at law, it 
was competent for the referee, on being satisfied that the assigpment wks 
bona Jide, to award to the plaintiff such sum as should be due to him, on 
a fair adjustment, including the amount of the demand transferred. 
. The plaintiff was not a party to the submission between Miles and 
the defendant, and could have no control over it, or be in any manner 
bound by it. But when Miles made the assignment to th^ plaintiff, tho. 
latter succeeded only to the rights of ,the former, and the subsisting 
equities both of Miles and the defendant remained unaffected by th0 
transfer; and the claims of the defendant, which could have been 
allowed in set-off or as payment, if the assignment had not been made^ 
would not legally or equitably be excluded under the submission. All 
the matters, claims and demands, were submitted to the referee, and he 
was authonzed to allow to the defendant ail payments made upon the 
plaintiff's claim, and every thing in the way of set-off which existed 
previous to the assignment and notice thereof to the defendant. What 
the evidence before the referee was, or how he regarded it, was 'not com* 
potent for the parties to show in this action. 

Another objection to the maintenance of this action is, tnat the sub- 
mission was revoked before the final hearing and making of the award. 
It is a general rule, that any party or any one of a party may revoke 
his submission before award made, giving notice thereof to the arbitrators. 
But then he forfeits the obligation he has given to abide the award. — • 
Dane Abn, 277, ch. IS j art. 14, sec. 15 ; Vynior's Case, 8 Co., 102, M 
Resolution ; Mylne et dl. v. Gratrix, 7 East, 608 ; Warburtan v. Storr, 
A B. ^ C, 103 ; King v. Joseph, 5 Tau7U., 452. But if the submi^ion 
be by deed, the revocation can be by deed only. — Caldwell on Arbitration, 
35. The mutual bonds between the parties were put into the hands of 
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the referee, and were the only evidence of a submission. A revocation 
eould not l>e made, excepting by a writing under seal. The verbal 
request made by the defendant of the referee to have nothing further to 
do with the case is not indicative of a design to revoke the submission, 
and was entirely ineffectual.* The writing of tlie 21st of December, 
1843, was equally inoperative, as it was not under seal, and it does not 
appear that the referee ever had knowledge of it. 

Another objection is, the family connection between the referee and 
the plaintiff. If the submission was made, the defendant being ignorant 
of this fact, and when known objeciioii was interposed for that reason, 
ftnd disregarded, it ought to prevail in this suit. But in the absence of 
all proof that he had no knowledge of this connection, and with the 
evidence, that all objections to proceedings were upon other grounds, 
this defence cannot avail. 

Again, it is insisted, that the iiearing was ex parte , and an award upon 
such a hearing is not within the terms of the bond. The case shows 
that the referee met the parties several times, at one lime by their agree- 
ment, and at others by his appointment. A partial hearing at least look 
place before the final mcelirjg, at which the defendant vvas not present, 
but he was duly nptified, and hud the fulltst opportunity of attending 
and being heard. It is a well established rule of law, that if a party 
covenants to do a certain thing, and afterwards by his own act disables 
himself fropi doing it, or declines doing ir, when he was able, it is a breach 
of the covenant. — Warburtwi v. i^iorr^ ^ B. i^ C, 103. To give effect 
to this objection, would be tantamount to a revocation of a submission, 
which the law has not contemplated could be so done. 

There is nothin<r in the case lendinir to show that the defendant did 
not enter into the submission with a full knowledge of his rights; or that 
the plaintiff practised any imjfiosition upy.him ; neither is there evidence 
impeaching in any degree the conduct of the referee. 

Judgtfient to be entered for the penalty of the bond, and execution to 
issue for the award of the referee, and interest thereon. 



ASSIGNMENT— FALSE PRETENCES. • 

When a person obtained the assignment of a bond and mortgage, from 
theownei* thereof, by false pretences, amouniing not only to a gross fraud 
but also to a felony ; and transferred the same to a third pei*gon for less 
than their value, and under circumstances calculated to put the latter 
upon inquiry; Held, Xhvit no title passed to the purchaser, under the 
assigtmtent to him; and that the owner of the IxmuI and mortgage wa» 
eatitled to a decree declaring the assignment fraudulent and void, as 
against htm, and directing the purchaser to re- assign the bond and 
mortgage ; and to refund the amount which suph purchaser had col- 
lected upon the same, with interest. 

Where the purchaser of a bond and mortgage, obtained from the 
owner thereof l»y fmud and fclony — though he has no reason to suspect 



ASSUMPSIT*— AGENT,* ETC. 87 

any fVaud in the transaction, so as to beptit upon inqiilry — pays for such 
securities less than the amount actually due thereon, if he is entitled to 
protection as a botiafde purchaser without notice, he will not, in equity, 
be permitted to retain the bond and mortgage for the full amount due 
thereon, but only for the amount which he paid for them. 

Even in the case of negotiable paper which has been lost by the 
owner, or which has been obtained from him by fraud, or by larceny, 
the holder thereof cannot retain it as against the rightful owner, where 
he received it under circumstances which were calculated to throw a 
suspicion upon the right of the person from whom he received it, to dis- 
pose of it as his own. For purchasing a security under such circum- 
stances is gross negligence. 

A party, to be protected as a lonafde purchaser without notice, must 
have acquired the legal title, as well as an equitable right, to the pro- 
perty. — Peabody v. Fentoh et als., 3 Barbour^s Ch, R',p' 451. IV. Y. 
(1849.) 



ASSIGNMENT— SET-OFF. 

Where, at the time of the assignment of a chose in action, an equitable 
right of set-off exists against the assignor, the assignee will take the 
chose in action subject to auch right of set-off. 

A Court of Equity will enforce an equitable right of set-off, upon a bill 
filed for that purpose, when circumstances are shown to exist requiiing 
its interference ; such as insolvency, or the impossibiKty of obtaining the 
benefit of it, in an ordinary suit at law. This is a right which exists 
prior to, and independent of, the recovery of judgments. 

The costs in one suit will not be set off against a judgment recovered 
in another suit between the same parties, to the prejudice of the attorney 
to whom thfey belong ; -cior where such costs were unliquidated at the 
time the right of set-off attached. — Ainslie v. BoynUm^ 2 Barbour^s jK., 
p258, N. Y. (1848.) 

(McCoiTN, J., cited Gay v. Gay, 10 Paige, 369 ; 13 Wend., 340.) 



ASSUMPSIT— AGENT. • 

Assumpsit .for money had and received may be brought against an 
agent who received, for his principal, the amount of an execution in the 
letter's favor, on the judgment being subsequently reversed and restitu- 
tion ordered ; the money not having been actually paid over, or so 
applied as to exonerate the agent. 

Crediting the principal in account, and thereupon settling a precedent 
debt due the agent, after the agent is apprised of a writ of error being 
issued to reverse the judgment, is not such a payment to the principal, 
«8 will shield the agent from liability to refund on the judgment being 
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reversed. — Langley, v. Wamar^ 1 Sandford^s Superior Court R,, p. 20f 
N. Y. (1849.) 

(Vanderpoel, J., cited Clark v. Finney, 6 Cow., 297 ; Magher v. 
Kellogg et aU.y 24 PFend., 32; Co« v. Prentice, Z M, ^ Seh, 344; 
Edward v. Hndding, 5 Tauirf., 815 ; 8 Taunt,, 136 ; BuUer v. Harrison^ 
Cowper, 568 ; 5 Taun^., 456 ; Amidon v. Wheeler^ 3 JM| 137 ; Hearsay 
V. phiyn, 7 Johns,, 181.) 

ATTACHMENT, 

After an attachment ordered by the Chancellor, and the property 
taken into custody, by no proceeding at law can a third person interfere 
with the possession thereof. — Stemmons et ah v. King, 8 Ben Monroe^s 
B.,p. 565. Ky. (1848.) 

(Breck, J., cited Hackley^s ex^or v. Swigert, 5 Ben Monroe, 87 ; Kane 
V. Pilcher, 7 ^en Monroe, 653.) 

V 

Where property attached upon a writ is. bailed to a receiptor, a 
judgment recovered by the creditor against the receiptor, upon the 
receipt, becomes a mere dead-letter upon the payment of the debt to the 
creditor. Such judgment is merely collateral to the debt, and is for the* 
benefit and security of the sheriff, and ceases to have force when his 
liability to the debtpr and creditor is discharged. 

Where creditors, after the d^bt has been paid to them, seek to enforce 
a judgment against the receiptor of the propery attached in the suit 
brought for the collection of the debt, a Court of Equity, to prevent 
circuity of action, will interfere and enjoin the suit. — \Paddock v. Palmer 
et al, 19 Vermont R.,p. 581. (1848.) • 



ATTORNEY. 

Where an attorney is employed to solicit pardon for a fugitive from 
justice, to enable him to return to the State, so that the principal may 
use him as a witness in a claim for which suit has been brought, the 
amount of the claim is proper for the consideration of the jury in estimat- 
ing the compensation fur such agency. 

Where one proposes to act for another generally, and the principal 
declines the proposal, but agrees to employ him foi; a particular pur- 
pose — and the agent continues to act beyond the scope of his agency 
without dissent — the principal will be taken to have assented to such 
acts, and is bound to compensate the agent accordingly. — Kentucky Bank 
V. Combs, 7 Barr's R,, p. 543. Pa. (1848.) 

Where an attorney, having in his -hands a note for collection, receives 
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firom the maker a certain sum, which, upon the trial of a suit upon the 
note, the maker seeks to have credited on the note, the attorney is a 
competent witness for his client in the case, because his interest is 
balanced, he being liable either to plaintiff or defendant, according to his 
testimony. — Arthur v. MUckdly 10 Smedes ^ MarshalVs B., p, 326. 
Miss. (1848.) 

If an attorney make a writ and endorse his name upon it as attorney 
for the plaintiff, and also sign the writ as justice of the peace, and, for 
want of a proper officer seasonably to be had, direct the writ, to an 
indifierent person, by whom it is served, the process will abate. 

And if the attorney who makes the writ, signs it as justice of the 
peace and takes a recognizance for costs, this will be a judical act, 
which will render the process abateable.-T-/n^a^m v. Leland et aL, 19 
Vermont R., p, 304. (1848.) 

An attorney has no right to receive any thing but money in satisfac- 
tion of a judgment on a claim in his hands for collection, and any transfer 
of a judgment by him would be void ; where he received a note from the 
execution-debtor under an agi-eement that the debtor might run the exe- 
cution against his co-defendant, the reception of the money on such note 
from the hands of the attorney is a satisfaction of the judgment, and the ' 
agreement as to the execution void. — Baldtoin ei ah v. Merrill, 8 Hum- 
phreys' R.,p. 132. Tenn. (1849.) 



ATTORNEY— PARTNERSHIP. 

Partnerships of attorneys are subject to the incidents of othertrading 
partnerships ; and a contract made with one as to matters within the 
business of the firm, if by him intended for the benefit of the firm, is a con- 
tract within the firm, and the survivor alone is answerable for negligence. 

If a loss has occurred through the negligence of an attorney, the 
negligence of one subsequently acting is no deience. 

Actions for torts when arising out of matters of contract — as actions 
for negligence of attorney — are subject to all the incidents. of actions ex 
contractu. — Livingston v. Cox, 6 Barr*s R., p. 360. Pa. (1848.) 

Bell, J., cited Weal y. King, 12 East, 534 ;, IViU v. Welsh, 6 Watts, 
10 ; Powel V. Layton, 2 New R,, 365 ; Max v. Roberts, 2 New R., 454 ; 
Walcotl V. Canfieid, 3 Conn., 190 ; Bank of Orange v. Brown, 3 Wend., 
158 ; MeCall v. Forsythe, Watts <J- Serg., 180 ; Bretherton v. Wood^ 
7 Eng* Com. Law, 345 ; Ansell v. Waterhouse, 18 Engi Com. Law 
227.) • 
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ATTDRNEY-^ET-OFF. 

If the^creditor draws aq order on an attorney with whom he has left 
a demand for collection, therein requesting him to pay the amount to the 
order of the creditor; and this order is accepted by the attorney, payable 
when the money should be collected and come into his hands, and is 
assigned by the* creditor ; and the assignee gives notice thereof to the 
attorney, who says nothing at the time of any demand of his owa 
against the assignor; and the money is afterwards collected by the 
attorney ; the assignee may maintain an action in his own name against 
the a.ttorney to recover the money collected ; and the attorney will not 
be entitled to set off his- own demand against the original creditor, exists 
ing at the time of the acceptance of the order, and arising out of other 
transactions. — McL^Uan v. Walker, 26 Maine, R.,p* 114. (1848.) 

{SmiJh, cited 4 Esp., 204.; 12 Johns,, 276; 2 BlacksUme's R^ 
1269; 15 Maine, 289; 21 Maine, 489; 17 Mass., 579; 11 Maine, 
388 ; 4 Greenl., 384 ; 3 Greenl 846; 1 Pick., 462 ; 5 Wheat., 277 ; 1 
Caine, 363 ; 3 Johns^ 72.) 



ATTORNEY AND CLIENT. 

The afiomey who engages the service of a bailiflT, and not the client, 
is the party liable to the bailiff for the fees usually allowed on taxation 
for the execution of process. — Walbank v. Quarterman, 3 Common Bench 
R,, p. 94. Eng. (1848.) 

(TiNDAL, C. J., cited Toumshend v. Carpenter, R, ^ M., ai4 ; 2 G. 
*P., 118; Foster V. BlakeJock, 5 B. ^ C, 328; S D, ^ 12., 48; 
Newion v. Chamber^^ 1 !>• 4* L., 869.) 

Declaration alleged that plaintifi^ at request of defendants, retained 
and employed them as attorneys, for fees, dec, to use due care in ascer- 
taining the title of R. to lands, which were to be charged as security for 
payment of X600 by R. to plaintiff^ and to take due care that the same 
should be a sufficient security for payment of the £600 by R. to plain- 
tiff; and, in consideration, &c., defendants promised plaintiff to use due 
care and diligence in and about ascertaining the title of R. to the lands, 
dnd 10 take dae care that the same should be a sufficient security for 
such repayment of the £600 by R. to plaintiff: — Held^ that the under- 
taking of the defendants, as laid, did not comprehend any inquiry into the 
value of the lands. — Hayne v. Rhodes el als., 8 Queen^s Benck R^, p. 
342. Eng. (1848.) 

A solicitor, acting for a third mortgagee, negotiated for a transfer of 
the first mortgage, and had proceeded so far as to send the drafb. He 



/ 



AUTHOR — INJITNCTIOJf. 41 

took a journey into the country to complete the matter, which proved 
fruitless ; and having previously received an intimation that the second 
mortgagee had already obtained a transfer of the first mortgage, the costs 
of the journey were, on taxation, disallowed, on the ground that, lafter 
that intimation, he ought to have obtained his client's sanction before in- 
curring the expense. — In re Price, 9 Beavan's R., p. 234. Eng. (1848.) 

(Turner and Bailtf cited Alsop v. Lord Oxford^ 1 'Myh ^ JT., 564.) 

An attorney at law, as such, has not power to grant a stay of execu- 
tion to the principal defendant that will discharge a surety ; unless he 
have express authority so to do from his client, a stay of execution by 
him will not be binding. — Unim Bank of Tennessee v. Govan, 10 Smedes 
^ MarshaWs R., p. 333. Miss. (1848.) 

(Sharkey, C. J., cited Payne v. Commercial Bank of Natchez, 6 
Smedes Sf Mar.y 24 ; Montgomery v. Dillingham, 3 Smedes ^ Mar,, 647 ; 
Johnson v. Planters' Bank, 4 5. <J- M., 165 ; WadlingUm v. Gary, 7 
Swedes ^ Mar., 522.) 

Money collected by an attorney, for his client, must be demanded, or 
a direction to remit given and neglected, before a suit can be brought 
therefor. 

But where the attorney denies his liability to pay, and sets up a 
claimlagainst his client exceeding the amount collected, this amounts to 
a waiver of a legal demand. — Walradt v. Maynard, 3 Barbour's Supreme 
Court R., p. 584. JV. Y. (1849.) 

(Morehouse, J., cited . RatJibun v. Ingals, 7 Wend., 320 ; Ayer r. 
Ayer, 16 Pick., 327 ; MUes v, Boyden, 3 Pick., 213.) 



AUTHOR— INJUNCTION. 

At common law, the author of a book, or other literary production, 
whether in the shape of letters or otherwise, has a right of property 
therein, until it has been published with his assent ; and he may main- 
tain an action for his damages arising from a surreptitious publication 
thereof. 

And a Court of Equity will, by injunction, restrain the publication 
of letters written by the complainant, if they are of any value to him as 
literary productions ; or if his right to multiply copies thereof is of any 
value to him. — Hoyt v. Mackenzie et als., 3 Barbour's Ch. R., p. 320. 
N. Y. (1849.)' 

(The Chancellor cited Pope y. Curl, 2 Aik., 342; The Duke of 
Qtteensbury v. Shebbeare, 2 Eden, 329 ; Millar v. Taybr, 4 Burr.f 
2303 ; Th(mq)son v. Stanhope, Amb,, 737.) 
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AWARD. 

A submission to arbitrators of the subject matter of a suit (for a par* 
titioD, commenced by one of the parties, is a discontinuance of such suit. 

An award, made without any appointment of a time or place for a 
hearing having been made, or any notice given to the parties, and with, 
out their being present, or haying an opportunity to be heard before 
the arbitrators, is void. ^ 

An award made under such circumstances is in the nature of a 
judgment of an inferior Court which has not obtained* jurisdiction of the 
parties. The arbitrators are bound to give the parties an opportunity of 
being heard, in relation to the matters submitted ; and without this, they 
have no authority to decide the question in controversy. — Jordan v. 
HyaU et als., 3 Barbour's Supreme Court R., p. 275. N. Y. (1849.) 

(Bahctjlo, J., dted Smith v. Barse^ 2 Hill, i387; Tovms v. WUcoXy 
12 Wen(2., 503 ; Elmendorf v. Harris^ 23 Wend,, 628, and cases there 
cited,) 



BANK-CASHIER. 

The cashier of a bank possesses no incidental authority to make any 
declarations binding the bank, not within the scope of his ordinary 
duties. ' 

If the cashier of a bank promise to pay a debt which the corporation 
did not owe, or was not liable to pay, or should admit forged bills to be 
genuine, such promise or admission would not bind the bank, unless it 
had authorized or adopted the act. — The Merchants' Bank v. The Marine 
Bank, 3 GiWs R., p. 96. Md. (1848.) 

(Spence, J., cited Story on Agency , 104, sec. 115 ; Gloucester Bank 
Y. Salem Banky 17 Mass.y 1.) ^ 



BANKRUPT. 



A sale of the bankrupt's rights of property, made by the assignee 
under the order of the Court, carried to the purchaser all the rights of 
action which the assignee himself could exercise in respect of such pro- 
perty.— TTiV/iflm* V. Vermeule et als., 4 Sandford's Ch. JR., p. 388. 
N. Y. (1850.) 

(The Vice-Chancellok cited Sands v. Codvrise, 4 Johns, ^ 536. 
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BANKRUPTCY. 

A defendant who, after he has been made a party to a suit by per- 
sonal service of process, takes the benefit of the bankrupt act during the 
pendency of the suit, no notice of the fact appearing in the subsequent 
proceedings, cannot assign the bankruptcy as error in a decree finally 
rendered against him in the case. 

In a creditor's bill, where the Court does not settle the rights as be- 
tween a judgment-debtor and his debtor, it is error to direct payment of 
any surplus remaining after the satisfaction of the judgment, to be made 
to the judgment-debtor. — Seymoi^r et al, v. Browning^ al., 17 Ohio R,^ 
p. 362. (1848.) 



BANKRUPTCY— GOODS ON SALE. 

Books deposited by the owner with a bookseller, kf>t by him as part 
of his general stock, and sold by him on commission, do not, on his 
bankruptcy, pass to his assignees, as being in his " possession, order, or 
dispositiony" as reputed owner within 6 Geo, 4, ch, 16, sec. 72. 

The fact that a party ha^ agreed to sell goods on commission, may 
be proved by oral evidence, though the terms as to its payment may 
have been reduced into writing. — Whitfield v. Brand, 16 Meeson qr 
Welshy's JR., p. 282. Eng. (1848.) 

» 
Trover for books. Pleas, first, not guilty ; second, not possessed. 
Issues thereon. At the trial, before Pollock, C. B., at the^ sittings at 
Guildhall after last term, it appeared that the plaintiff was a surgeon, 
the author of a work called " Tight Lacing and its Consequences ;•' 
and the defendant the trade assignee of a bookseller, named Cunning- 
ham. The action* was brought to recover damages lor the sale of a 
number of copies of the plaintiflf's work, by ordar of the defendant, after 
the bankruptcy. Cunningham, before his bankruptcy, had a book- 
seller's shop in the Strand, and had received from the plaintiff 1500 
copies of his work, to be sold by commission. These copies, were 
placed by him on his premises, among the rest of his stock in trade, 
without any distinction respecting them ; at his bankruptcy he had 
sold 200 copies, some over the counter and some to other booksellers. 
A fiat in bankruptcy issued against Cunningham, on the 5th November, 
1846, and his ^ock in trade, including the remaining copies of the plain- 
tiff's work, was seized and sold by the defendant's order. 

It was shown to be part of a bookseller's trade to sell books by com* 
mission. The bankrupt had objected to the sale of the books by the 
defendant, saying they were the plaintiff's property. The plaintiflF's 
counsel asked the bankrupt, first, whether the books were put into hia 
hands as his own, or as the plaintiff's ; he said as the plaintiff's. He 
was then asked whether he had agreed with the plaintiff to sell the work 
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at 10 per cent, comnftssion. He said he had. It was then objected for 
the defendant, that the terms of the agreement between the plaintiff and 
defendant for the sale of the books were in writing, viz., in a letter from 
the bankrupt to the plaintiff, which should be produced. It was not 
produced. 

* The defendant's counsel contended, that the books had been in tho 
" possession, order, or disposition " of the bankrupt, at the time of his 
bankruptcy, within 6 Geo. 4, ch. 16, sec, 72, and had accordingly passed 
to his assignee, .so that the plaintiff ought to be nonsuited. The Lord 
Chief Baron declined to nonsuit, but gave leave to the defendant to 
move to enter a nonsuit, or a verdict, if necessary. Verdict for tho 
plaintiff. * 

Bagley now moved pursuant to the leave reserved. The first ques- 
tion is, whether the parol evidence was properly received ;" whether 
there appeared to be evidence in writing of the terms of dealing between 
plaintiff and the bankrupt. [Pollock, C. B. — The objection that the 
terms of sale ha'Abeen reduced into writing, was not taken until after 
the bankrupt had answered the question now objected to. The objec- 
tion, therefore, came too late. The case resembles that of a tenant, 
who, though holding under a written agreement not produoed, may be 
asked whether he is a tenant of the premises, and what is his rent, at 
least before it appears that a written agreement as to the holding was 
entered into. — See Rex v. Holy Trinity, KingsUm-uphn-HuU, 7 B. ^ 
Cr,, 611, as remarked on by Bayley, J., in Rex v. Merthyr Tidvilly 1 
J5. 4- AdoL, 31 ; Trenn. d. Thomas v. Griffith, 6 Ring., 534. The cases 
are considered in TyrwhiWs edition (6th) of Dickenson s Quarter Ses- 
sions, 816 > also Keys v. Harwood, 2 C. n,, 905.] Secondly, when the 
fiat issued, the bankrupt had the books in his possession by the plain- 
tiff's consent, and therefore at that time was either the reputed owner 
of them, or had taken upon him the sale, alteration, or disposition of 
them as owner, within 6 Geo, 4, ch, 16, sec. 72, so as to entitle his as- 
signee to sell under the fiat. In Horn v. Baker, 9 East, 215, Lord 
EiLENBOROUGH Said, " The true object of the statute 21 Jac, 1, ch. 19, 
sees. 10, 11, the prototype of sec, 72 of 6 Geo, 4, ch. 16, ivas to make 
the reputed ownership of goods and chattels in the "possession of bank- 
rupts at the time of their bankruptcy, the real ownership of such goods 
and chattels, and to subject them to all the debts of the bankrupt ; oon- 
sidering that such reputed ownership would draw after it the real sale, 
order, alteration, and disposition of the goods. [Pakke, B. — That case 
Was one respecting trade fixtures of bankrupt distillers, and is different 
from the present. At the time of Cunningham's bankruptcy, these 
books were in his possession as a factor for sale. Did the bankrupt, 
having a bare authority to sell, take the ownership of the goods with 
Consent of the actual proprietor ?] Except in the particular trades of 
Warehousemen and factors, who are known to sell goods which are not 
Uieir own, no person is to suppose that a trader is not the owner of al. 
lie goods on his premises. These books were in possession of the bank 
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rnpt at the time of his bankraptcy, at all events on sale or return. 
[Parke, B. — He had them, not as owner, or on sale or return, but as 
factor. No false colors are held out, or false credit obtained, by h 
trader's possession of goods as factor, any more than by his holding 
goods as trustee, which goods so held would not pass to his assignees. 
Shaftesbury v. Russellj I B. ^ Cr.y 666.] Lawrence, J», says in Horn 
V. Baker, " The question in these cases (as was. observed by Mr» Justice 
Btjller in Walkner v. Bumell, Doug,, 317, and 1 Bos, ^ F.f 89,) is 
rather a question of fact than of law; and. therefore it seems more 
proper in such cases to leave it to the jury to say whether, under the 
circumstances, the bankrupt had the reputed ownership of the goods at 
the time, for if the true owner suffers a trader to have the reputed 
ownership of goods left in his possession, and he become bankrupt, 
the statute says that the property shall go to his assignees." [Pauke, 
B. — Credit is. rarely now given to a man on the faith of his possession 
of goods in his house, {Lingham v. Biggs, l.Bos, ^ P., 8*2, 86,) but on 
his character for solvency. Piatt, B. — Here the bankrupt was a mere 
agent for sale. Would all the goods sent to an auctioneer's rooms for 
sale pass to his assignees ?] 



Parke, B. — No rule can be granted in this case. By sec, 11 of 21 
Jae, 1, ch. 19, a reputed ownership was constituted by the bankrupt's 
having, by consent of the true owner, the goods in his possession, 
order, and disposition. This enactment is inco porated in statute 6 Gea, 
4, ch, 16, sec, 72, which agrees with it in other particulars, except thAt 
by substituting or for and, the present enactment stands " possession, 
order, or disposition." The first question, whether the oral evidence 
W8S properly received, though the terms of agreement between the 
plaintiff and defendant had been reduced into writing, depends upon the 
time when the objection to its admissibility was taken. On tha subject, 
it is sufficient to say that the Lord Chief Baron's note shows that it was not 
taken until after the witness had given the answers admitting that he had 
books- for sale as agent to the plaintiff. That was too late. As to the 
other point, it is notoriously the practice of booksellers to sell books 
received by them to be sold by thenr on commission. That would rebut 
the inference that the defendant heW these particular goods as owner. , 
But. had there been no such evidence, I should not think that these books 
passed to the assignee, a? it is well known that booksellers act also 
in the capacity of factors. It appears to me that, in this case, the banki. 
rupt received the deposit of the books in question, not as owner, but a^ 
factor, and as such he had possession, but with authority to sell ; and 
that is enough to take it out of the statute. It was said, that as he 
Was not shown by the plaintiff to have been known to the world to be 
such factor, the books would pass to his assignees in respect of his reputed 
ownership; but that is not so; for if booksellers sometimes act as 
factors, and it is part of their business to sell books of which they are. 
not the owners, no one had a right to presume these books to be his own^ 
without inquiring how the case really stood. Besides, as to the necrs^ity 
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of notoriety, there was enough evidence here to show that all persons 
' interested were put upon inquiring whether the defendant held the. books 
as factor or owner. The question of reputed ownership does not arise 
on these facts. In a very early case on the bankrupt laws, Mace v. 
Caddell, Cowp,, 232, it was held that the staL 21 Jac. 1, ch. 19, sec. 11, 
did not extend to the case of factors, who have the possession of other 
men's goods merely as trustees, or under a bare authority to sell for the 
use of their principal. " The goods must be such as the party sufiers 
the trader to sell as his own." A luminous exposition by Lord Redes-* 
DALE, of the corresponding Irish Act, 11 4* 12 Geo. 3, ch. 8, sec. 9, will 
be found in Joy v. Campbell, 1 Sclio. Sr Lefr,^ 336. Lord Redesdale 
there says : " That clause refers to chattels in the possession of the 
bankrupt, ^ in his order and disposition, with consent of the true owner.' 
That means where * the possession, order, and disposition ' is in a person 
who is not the true owner, to whom they do hot properly belong, and 
who ought not to have tnem, but wj/om the owner permits uncon- 
scientiously, as the act supposes, to have such order and disposition. 
The object was to prevent deceit by a trader from his visible possession 
of property to which he was not entitled ; but, in the construction of* the 
act, the nature «f the possession has always been considered, and the 
words have been construed to mean possession of the goods of anpther, 
with the consent of the true owner. Now who was the true owner of the 
property after the death of Williams ? The true owner was Thomas, 
syabject to the payment of the debts and legacies of Williams. Thonrvas 
was the acting executor and ^residuary legatee, and. the possession was 
therefore according to his right, but was, as against him, chargeable in 
favor of creditors and legatees, the creditors having a right to charge at 
law or in equity, the legatees in equity only. In all tliose cases in which 
that clause in the act has been permitted to have the etfect of divesting 
the right in the person who had a right to the property, the nature of the 
possession has always been considered, and whether it was according to 
right." Here the plaintiff was the owner of the books, which, before 
the bankruptcy, he put into the hands of the bankrupt for sale. The 
defendant having sold them, it was for him to divest that ownership of 
the plairtiff, by showing it to have passed to himself as assignee, under 
• sec. 72, of 6 Geo. 4, ch. 16. The plaintiff having begun by proving his 
prior title, the onus was on the defendant to cut it down, by proving the 
bankrupt to have been reputed owner within the statute. But, as the 
books were put into the bankrupt's hands for sale, the case was one of 
principal and factor. Besides, it was well known in the particular trade, 
that goods are held on commission for sale on account of their owners. 

Platt, B. — I am of the same opinion. It is notorious that book- 
sellers carry on business as factors, which excludes all presumption; that 
the books held by the bankrupt were held by him as their owner. I also 
think thot the fact of sale by commission may be proved by parol, though 
the tei;ms of it were also stated in writing. It is like giving oral proof of 
the fact of payment of money quA rent, though the tenancy was created 
oy lease or agreement in writing. 
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Pollock, C. B. — -I am of the same opinion. The evidence left no 
doubt that publishers were in the habit of selling on commission, which 
brought the case within that class of decisions (of which Mace v. CadeU 
is one) which settled that bankers, factors, brokers, and others similarly 
Bituateo, are not within that part of the Statute of Bankruptcy which 
relates to reputed ownership. That case has in all times been upheld* 
As soon as it appears to be a branch of a party's business to sell the 
goods of others on commission, that establishes him to be a 'factor. As td 
the question of evidence, I think that the fact of the relation existing 
between the bankrupt and the plaintiff might be proved without produce 
ing the letter, though, had it been necessary to prove the terms of that 
relation, they could only have been proved by the letter. But here no 
objection was made till the terms of the deposit were inquired into; for 
it had been already proved that they were in the hands of the bankrupt 
for sale on commission. I do not think, however, that production of the 
letter was the otily mode of proving the relation of the parties to be prin- 
cipal and factor. I think a witness might have- been allowed to prove 
the fact, that he held the goods as factor, though, if it had been necessary 
to inquire as to the terms of that holding, and they were in writing, it 
could only be proved by producing the document itself. Again^ where 
goods are pawned, the pawnbroker may prove that fact, without pro- 
ducing the duplicate showing the money which was advanced. 



RuU refused. 
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Perjury cannot be assigned upon an answer in Chancery, unless the 
bill call for the answer under oath. 

The mere belief of a witness is not sufficient to warrant the jury in 
convicting a man charged with a criminal offence. — SUver v. The State 
rfOhio,nOhioR,,p,S6b. <1848.) 

A Master Extraordinary in England has no power, to take the 
oath of a person residing there, to an answer to a bilhin Chancery filed 
against such person in this state. 

An answer put in by a defendant residing out of the state, must be 
Bworn to before Ibi jodge of some court having a seal, who is actually a 
member of such Court. And that fact must be certified by the clerk of 
the' Court. — Lahens v. Fielden ei al., 1 Barbour's R,^ p. 22. N. Y. 
(1848.) 

In Equity.— This was a motion by the complainants to take the 
answer of one of the defendants off the files of the Court ; on the ground 
that it had not been properly sworn to by him. The defendant resided 
in Bngland ;* and the answer put in by him had been sworn to before % 
Master Extraordinary of the English Court of Chancery. 
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Van Wagenan, for the complainants. « 

HofmaUf for the defeodaots. 

Edmonds, J. — The 32d rule of this Court in equity allows the answer 
of a person residing out of this state, to he sworn to in the manner pre- 
jcribed by law for taking affidavits out of the state, which is, hefi>re a 
Judge of a Court having a seal. — 2 R. S., 396, see, 33. Is a Master 
Extraordinary of the English Court of Chancery such an officer! He 
Is appointed to act in the country, in the several counties more than 
twenty miles distant from London, by taking affidavits, recognizances, 
acknowledgments of deeds, &c. — 2 Toml,LawDict.f bOH. The officer 
required by our statute must be something more than a commissioner of 
deeds, or clerk authorized to administer oaths ; something more even, 
perhaps, than a master in ordinary or referee, who is sometimes authorized 
to adjudge matters in Court. He must be a " member of the Court;" 
for that must be certified by the Clerk of the Court, under its seal. That 
is not certified in this case. The clerk merely certifies that Mr. Miller 
:u an officer of the Court, not that he is a member of the Court ; which 
is necessary, under our statute. 

Motum granted. 

BILLS OF EXCHANGE. 

Bills of excnange drawn in New. York, upon a house in London, and 
there accepted and paid, if, in connection with other circumstances, they 
create a claim by the acceptor against the drawer, are to be considered 
us creating one in London, which is the place of the contract. 

A debt thus created in London is not extinguished by a discharge of 
the debtor under the bankrupt act of the United States.— Ltsords. et ah 
V. Cohen et al, 3 GilVs R., p. 430. Md. (1848.) 

(Martin, J., cited *LewM v. Owen, A B. ^ Ald.^ 653; Bumnos ▼• 
JeniimOy 2 Stra.y 73 ; Story^s Conjl, of LatDSy see. 274 ; ChitUf on BiHt, 
736 ; Story on Bills, 163 ; Smith v. Buchanan, 1 East, 11.) 

Where bills of exchange were drawn upon a firm in Havre, by their 
agc^nt in New-York, and sold on the same day the drawees failed, but 
the agent, as well as the purchaser, was ignorant of such failure, at the 
time of the sale of the bills : Held, that the sale wa^ not fraudulent and 
void ; but that the purchaser was entitled to have the contract rescindedy 
on the ground of a mutual mistake as to a material and essential fact ; 
and that ho could reclaim promissory notes of third persons transferred 
by him to the agent, as the consideration for the bills of exchange. — 
Ltger v. Bmmffi] 2 Barbour's R., p. 475. JN. Y. (1843.) 

The holder of a bill of exchange or promissory note may sue jointly 
any two of the parties to the paper, whether they be makers or eikkursers* 
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or one of the makers and one of the endorsers, — CnUc?ier v. Bedford, 8 
Humphrey's R., p. 405. Tenn. (1849.) 

The purchaser of a negotiable note or bill of exchange, not payable 
on demand but at a specified time, is not a bona fide holder thereof with- 
out notice, if he became such purchaser after the bill op note had became 
due and was dishonored. In other words, the purchaser of a bill or note 
which has become due and payable, according to the terms thereof, 
takes it subject to all equities, or legal or equitable defences which ex- 
isted against it in the hands of the person from whom he received it. — 
JDe Mott V. Starkey et ah., 3 Barbour's Ck. R,, p. 403. N. Y. (1849.) 

(The Chancellob, cited Bayly on Bills ('2d Am. ed.), 134, 544; ^ 
ChiUy on Bills (Barb. ed.),2U ; 5 Johns., 118 ; 8 Johns., 454.) 

BILLS OF EXCHANGE— PROTEST. 

Notice to the endorser of a ibreign bill of exchange, that the bill, 
describing it, has been protested for non-payment, and that the holder 
looks to him for payment thereof, is a sufficient notice of dishonor ; the 
term protested, when thus used, implying that payment had been 
demanded and refused. — Spies v. Newberry, 2 Douglass* Michigan R., 
p. 425. (1849.) 

(Miles, J., cited Chia. on Bills, 466; Hartley v. Case^ 10 Eng. 
Com. Law, 350; Solarte v. Palmer, 8 BUgh, N. S., 874; 42 Eng. 
Com. Lata, 737 ; Grugeon v. Smith, 6 Ad. ^ E., 499,; Robson v. Cnr^ 
lewis, 1 Carr. ^ Marsh., 378 ; Hedger v. Stevenson, 2 Mees. ^ Weis., 
799.) 

BILL OF EXCEPTIONS. 

When exceptions are taken to the direction of a judge, it is not 
enou^ to state in the bill of exceptions, that he declined to direct the 
jury in the way suggested, without showing what his direction was.-^ 
McAlpine v. Mangnall, 3 Common Bench R., p. 496. Eng. (1848.) 



BILL OF LADING. 

Where goods are shipped on board of a steamboat, and a bill of lading 
taken by the shipper, and delivered to the boat for the consignee, the title 
to the goods is not thereby necessarily vested in the consignee absolutely ; 
it deptmds on the intention of the parties; if made for the purpose of 
passing tiile, the delivery of the bill of lading will have that effect ; if 
there 'be no contract of purchase between consignor and consignee or 
other party, the owner's fitle will not be divested. 
4 • ' 
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When goods are consigned by one to another, there is a^ifiereBoe be- 
tween the right to the goods and the light to the proceeds ; there is no 
change of property in the latter case ; where the consigjiee is merely 
interested ia the proceeds, the right remains in the consignor. — Bcfrni^r 
y. Marak, 10 Sm^a ^ MarshalVs R., p, 376. Miss. <1848.) 

(Van Hoesaif cited Idckbarrow v. Masouy 1 £f. J3/.» 357; 2 Kent^ 
541 ; 6 East, ^3, 41 ; 8 Cranch, 420 ; Wash. C. C, 283; Abf*. en 
Sfup., 374 ; Theobald mi Prin. and Ag., 410 ; 2 KaU's Com^, 467, 636 ; 
Kinlock V. Crmg, 3 T.'i?., 119, 783; 2 Wash. C. C, 289; PeUrsd. 
Abr., 19S; 2 Danals Dig., 263; 3 La., 301; 1 DaZ/., 3; Siory on 
Bail., 210; ^ Mason C. C, 338, 839; Ncwsom Y. ThonUmitQ East, 
37 ; 3 La.f 562;. &oi^ ^ BaU.^ 370.) 



BOND. 

Where the bond of a purchaser at SherilTs sale has been deposited 
in Court bv consent, in lieu of the purchase^money, it does not carry in- 
terest. ^O/tp&an/ V. Fwif 9 Barr's B.j p. 308. Pa. (1849.). 

A bond, giv^n to aecwre the payment of a sum of money for the 
compounding of a public prosecution for a misdemeanor, is a nullity «-— 
Gray v. Seigler, 2 Sirobhart's R.,p. 117. S. C. (1848.) 

(RicHARBi|ON, J., cited 4 BJack.^ 133, 134; 1 HaM. c. 59, sec. 2 ; 
Foster Cro. Law, 106 ; I Hale, 75,) 



BOND-CONVERSION. 

Where the pledgee of a bond delivers it to the pledger, for a particu 
kr purpose, as to 1^ exchajoged for stock, and to return the latter^.ana 
the pledger converts thebftod to his own iise, the pledgee xnay main- 
tain trover for the bond. 

The measure of dan^ages in such a cascy is the value of the botid^ 
with iijierest from the time of the conversion ; unless such amount ex- 
ceeds the sum due the pledgee, in which case, that sum is the propter 
measure of damages. 

The delivery of a pledge to the pledger for a temporary purpose, as 
•gjsnt or ^picial 'bailee for the ^edgee, does not impair the title or pos- 
aesaion of the Utter* 

In trover ipr the oonveraioo of a pledge delivered by the pledgee to 
the pledger, for a special purpose, it is no defence that the pledgee 
irrongfally sold othtr aeoonties wiiich he held for the same debt. 

In trover fo^ ^ boiidi Botice to produce it at the trial is not necessary 
to enable the plaintiff to give parol evidence of its* contents. — Rays el al 
y. Riddle, 1 Sandford*e Superior Court R., p. 248. N. Y. (1849.) 
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(Vai^derpoel, J., cited BisseUv. Drake^ 19 Johns*/6tQ'y Peopk vi- 
Bolbrooky Id Johns.f 90; Bow v. Hall, 14 Ea^i, 274; Jones on BmU 
meril, ICfT ; Ston/ on Bailrthent, sec. 297; Hoiuer v. Crtme^ "H Bick.^ 
607; Jam> v. Rogers, 15 Mass., 389; Roberts w,. Hyatt, 2 TaunLf 
266 ; »S^ory on Bailment, sec. 299 ; iS/orj^ on Agency, sec, 299 ; Macom^ 
her v: Parser, 14 Picit., 497.) , 



BOND-^GOVERNOR. • 

The Grovemor of the State, as the head of the executive depar.tment>, 
is a corporation sole, and bonds made payable to him,.vvhioh violate qo> 
public policy or private morality, but are appropriate to the execution 
of the laws, are valid, and may be sued on in the name o^ tbe Grovemor^ 
for the benefit of those interested, though there be no stotute expresKly 
authorizing the execution of such bonds.«-*-77ie Governor v. Alkn etal.,. 
Humphreys^ R,, p, 176. Tenn. (1849.) 

(TuRLEY, J., cited^Polk v. Plummer eiuls., 2 Humph.,, 506 ; JusUoe^' 
of Cumberland v. Armstrong et als., 3 Bev., 284 ; United States v. Ting- 
ley^ 5 Peters, 114 ; Hibbitts v. Canada et als., 10 Yerg,, 465.) 



BOND— HUSBAND AND WIFE. 

A bond given by a husband to a trustee, for the use ofhis wife« cod- 
fers upon the wife a distinct interest in the chose in action,, and 16 Hot- 
invalid as against the husband^ who will be taken to have intended a 
trust for the separate use of his wife. 

A power of appointment of the sum secured bj such bond, beifig: 
upon the face of it conferred upon the wiie by the husband j «i»ithout. 
more, constitutes her quasi a feme sole in regard to it, and the husband 
cannot destroy the power thus created, by executing it himself.-*-^i^w^ 
v. Filbert, 6 Barr's R., p. 61, Pa. (1848.) 

(BfiLL, J., cited Cannel v. Buckle, 2 'P. Wms., 243; Walkyns v. 
Watkyns, 2 Atk,, 61 ; B/akcr v. Cooper, 7 Serg. ^ Ravok, 500 ; Clancy 
on Married Women, 260.) 



. BOND-DEBT— TESTATOR. 

Part of a testator's residuary estate cionsisted of a bond-debt,, which, 
owing to the insofvency of the debtor's estate, was not recovered until 
many years after the testattor's death, when tbe gross sum reooverfd in 
respect of principal 'and interest did not equal the amount of the original 
debt. Held, that as between the tenant for life of the residue, ami those 
in remainder, the former was not entitled to receive what ha^ actually 
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been recovered jn respect of interest, but only the amount of interest at 
4 per cent, on the sum which the bond would have realized if the 
debtor's estate had been administered at the end of a year after the 
testator's death. — Turner v. Newport, 2 PlUlUj^ Ch. R.fP. 14. Eng* 
(1846.) 



BOOK ACCOUNT. 

 

In actions where the claim is founded on book account, a party, in 
case the original books Jbe lost by accident, may be examined oo oath to 
prove their loss, and toucliing the validity of the account, though the 
contents of the books must be proved by other testimony. 

If the itpms of defendant's account offered in evidence by way of 
set-off in a caus**, are, at the time, nctuall/ in judgment, such judgment 
will bar the right to give the setoff in evidence, whether the suit on the 
items was brought and the judgment recovered after such cause was 
pending, or before. 

The pendency of a suit in a Court of Record. can only be proved by 
record-evidence. — Smiley v. Dewey, 17 Ohio i?., pt 156. (1848.) 



BOOKS— EVIDENCE. 

It is the right of a party, when he is required to produce books for 
inspection, upou a reference, if such books cpntain accounts and trans- 
actions which in no way relate to the subject of examination, to seal up 
such parts of the books, so that they shall not be exposed to the ob- 
servation of those who have no right to examine them. 

Where books are produced by a part}^ upon a reference, with por. 
tk>ns thereof sealed up, his affidavit stating that those portions do not 
relate to the matters of the reference is to be taken, in the first instance, 
as sufficient to protect them from examination. But if the adverse party 
cap show any fair grounds for supposing the parts sealed up to be mate, 
rial, the Court may order them to be opened. 

But before coming to the Court for an order directing the opening 
of those parts of the books which have been sealed up, the adverse party 
should first apply to the referee for such an order. — Titus v. Corle/you, 
1 Barbour's R,/p. 444. JV. Y. (1848.) 
• 

In Equity. — The bill in thiscau.se was filed, to close up th^ bu.siness 
of a copartnership. On the 24th of September, 1847, an order was 
made appointing Philo T. Ruggles, Esquire, a receiver of the partner- 
ship effects, and aUo a referee to take and state the partnership account.s, 
and requiring the parties at his request and under his din ction, to de- 
liver over, among other things, all book.s reluting to the partnership. 
Among the hooks delivered by the defendant in pursuance of this ordir, 
was a cash book, some pages of which were sealed up. At the time of 
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pToduhitig the book, the defendant made an affidavit ' upon a blank leaf 
thereof, stating that those pages which had been sealed up related ex* 
clusively to the defendant's private cash account, and his private busi- 
ness since the dissolution of the partnership, and not to the cash accounts 
or business of Titus & Cortelyou. The draft of this affidavit was pnv 
duced before the referee and approved by him, as to its form, in the pre- 
sence of the plaintiff's counisel, and was then engrossed upon the book 
and sworn to by the defendant, without objection on the part of the plain- 
tiff. Upon an affidavit alleging that those pages of the book which had 
been sealed up related to the money received by the defendant for debts 
^due to the firm of Titus & Cortelyou, an order was obtained by the 
plaintiff requiring the defendant to show cause why an. order should 
Dot be made directing that part of the book to be opened. The case 
now came before the Court upon a motion to make the rule" to show 
^cause absolute. In opposition to the motion, the defendant produced the 
'certificate of Mr. Ruggles, the receiver and referee in the cause, stating 
that the plain tiS* had not shown before him any ground for supposing 
that any part of the book which had been sealed up was material, .and 
also the affidavit of Mr. Edwards, his counsel, showing that the pages 
of the book had been sealed up under his advice, after he had become 
fully satisfied that all the entries therein had reference to the private 
business and affairs of the defendant. It also appeared that although 
the parties had met several times before the referee, the plaintiff had 
never claimed, before, that the pages which had been fastened down 
should be opened. A great number of affidavits were read upon the 
hearing of the motion, showing tha existence of much hostile angry 
feeling between the parties, but which it is unnecessary for the under- 
standing of the decision to notice further. 

Clarkson^ for the plaintiff. 

Edwards, for the defendant. 

Harris, J. — It is the right of a party, when required to produce 
books for inspection, if such books contain accounts atid transactions 
which in no way relate to the subject of examination, to seal up such 
parts of the, books, so that they shall not be exposed to the observation 
of those who have no right to examine them. Mr. Hoffman^ in his ex- 
cellent treatise on the practice in the Master's office, in referring to the 
production of books, uses the following language : " If books are pro- 
duced before the Master with portions sealed up, the party's oath of 
their not relating to the matters in question, must be taken in the first 
instance as sufficient. But if the adverse party can show any fair 
grounds for supposing any pbrt has been sealed which is material, whe- 
ther designedly or not, he may require it to be opened. And if this is 
refused, upon certificate of the Master that in his opinion such part 
should be opened, *the Court would compel it." 

Thus it will be seen, that according tc the settled practice in such 



tases^ the plaiatHr,tlie{bm -coming U thisCMirt for. sn otderdlMKltlM 
tkat part of lh^ lio^wych had been sealed up to be t)psned| sb<m^ 
have applied to the referee lin the itrst instmioe, ibr such c^ order. 
It appears^ however, in: this .oaae^ timt no audi spf^iofttion wad made ; 
and further^ the^t there vras nothing. before the re&tee showing ihst 
auoh an order tvouid have been piJoper. But if k were proper to ^nvake 
the applioation to this Court in tdieifsrst in«taneevthere is nothing in 
th^ papers upon whioh the applioation is founded to i^ow that them 
ifif any thing material to the nmtters.inquesUoti between thei parties 
in those pages of the book which h«ve been dosed up> or whiofa would 
justify the Court in leaking} an ^rder to subject those pages to inspecti^. 
The only evicknoe which has been produced to show^ the materklity of 
the entries upon those pages^ is in the affidavits of Aaron Sutton and 
John Lloyd, both of whom are ^own by the defendant to have obtain^ 
the information they have in relattonto the contents of that part of the. 
book which is sealed up» by an examination after the pages had been 
closed up, and the book deposited with the referee; an act for which 
they are clearly punishable, as for a contempt* For the Court wilt 
always protect parties against a violation of rights of this description, by 
proceeding against the o^nder as for a ^contempt. But the affidavits 
themselves do not show enough to justify an order to subject to inspection 
that part of the book which has been closed up, upon the oath of the 
defendant^ that the entries it contains relate exclu^vely to his private 
business. 

An order must, therefore, be entered discharging die order to ahow 
cause, and directifag that the plaintiff pay the defendant $20 for- the 
costs of oppoising,this application^ 



BREACH OF PROMISE, 

In a declaration for breach of promise to marry plaintiff withm a 
reasonable lime after request by her, if the count shows that the defen- 
dant, after promise and before action brought, married a person othet 
than the plainiiff, request is not a necessary averment : and 'a plea to 
such count, alleging as new matter that request was not made, k no 
defence, / 

The declaration, averring defendant's marriage to auch other per8on> 
need not show that the person is still living. 

So held, on demurrer to a plea which stated, by way of confession 
and avoidance, that plaintiff did not, at any time be&re action brought, 
request defendant to marry. — Short v, SUme^ 8 Queen's Bench R., f* 
358. Eng. (1848.) 

(Peacock, cited Harrison v. Cage et t/a?., 1 Ld. Raym., SS6; S LbL 
Raym., 268 ; Dickenson Sr HolcrofVs Case, Carter, 233 ; 1 Freem., 95 ; 
3 Keb., 148 ; Ford v. Tiley, 6 £. ^ C, 825 ; BowdeU v. Parsons, IB 
llasl, 359, 361.) • 
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BREACH OF TR0ST. 

Where several defendants are inycJved in a breacB of trust, the Count, 
in decreeing relief in respect of it, decrees the qosls of the suit against 
them all, on the principle of giving the plaintiff the greater, security for 
the payment, and without regard to the relative degrees of en IpaGility 
in the defendants. — Lawrence v.Bfvok, 2 Phillips* Ch, R.^p* 140. Eng. 
C1848.) 



BROKER. 

If a broker enter into a contract for an undisclosedf. principal, the 
latter may sue on such contract in his own name ; aii^ a rule of the 
Bxchange on which the contract was made, which declares that a con- 
tract made by a broker for an undisclosed principal shall be regarded m- 
the contract of the broker only, does not control this right even although 
the principal was cognizant of such rule.— HumpAey v, Lucas, 2 Car- 
ritigton 4* KirtBan^s i?.,p. 152. Eng* (1848.) 

A broker, having taken au assignment af seyeral cargoes In (rust to 
sell them on their arrival, and out of the proceeds to repay himself the 
amount of his advances, took possession of some of the cargoes, and sold 
them under the power in the deed, while the rest were sold under an 
order made in a suit instituted by him to en&rce his seQuVity, by which 
it was directed that they should be sold by him in such manner and at 
such times as he and the Receiver in the cause should agree, and, in the 
Qvent of their differing, then as the Master should direct 

Held, that in the latter sales, he was entitled to the usual commission 
allowed to brokers employed by the Court ; but that in the former, he 
was not entitled to any commission, he having sold as trustee. — Arnold 
V. Cramer, 2 PhiUips' Ch. R.,p. 231. Eng.. (1848.) : 



BROKER-^ET-OFF. 

« 

A broke who is requested to purchase stocks, and who thereupon, to 
fulfil the order, procures stocks from a holder thereof^ to be paid for in 
cash, and delivers them on the same condition to the party employing him 
to purchase, cannot he. treated by the latter as the seller,, so as to be paid 
by an ofl^set of the broker** own note due to the employer* 

- In such case, the owner'of the stocks is the seller, and jhe person 
ordering them is the purchaser. The broker has no interest in the stocks 
in either capacity. 

On sale of stocks for cash, and a delivery to the porchaser either 
conditionally that he will pay for them in a few minutes, or, through a 
fraudulent. contrivance, without actual payment, the property does npt 
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pass, and the seller may t;ecover the stocks from the buyer, or from any 
person to whom he has transferred them with notice. 

J., an insolvent stock -broker, owed C. two notes. C. employed K. to 
aid in effecting payment. K. told J. he wanted J. to buy stocks for him, 
and next day gave J. an order to buy specific stocks, C. in the mean time 
having passed, the notes to M., his servant, and procured the latter to 
give an order on K. for the purchase of the same slocks. J. procured 
the stocks from H., in order to deliver them for cash, and offered them 
. to K., who then referred him to M. as his principal. J. refused to deliver 
them to M. without the cash, but was induced by K. to let M. take them 
on the assurance he would return with the money in a very few minutes. 
M. did return, and tendered J. his own notes given to C. These were 
refused, and the stocks demanded, but not given up. C. received the 
proceljds of the stocks. 

Heldy 1. That there was no loan or unconditional sale of the stocks 
by H. to J., but that H. was the seller to K. for cash, through their 
broker J., and the delivery without payment being fraudulently procured, 
the title did not pass from H. — 2. If it be regarded as a sale by H. to J., 
the delivery to J. was conditional, and the same result ensues. — 3. That 
H. was entitled to recover the stocks from C, or their value with interest, 
and the costs of the suit.— 4. That K. was a proper party to the suit 
against C. — Hays et ah v. Currie et aL, 3 Sandford*s Ch. R., p. 585. N, 
r. (1848.) 

The bill . was filed September 8th, 1843, by Hays & St. John, 
against W. & J. Currie, who were partners in business, and N. Kimball, 
who was charged with conspiring with them in respect of the subject 
master of the suit. 

The Curries answered jointly, and Kimball put in a separate answer. 
Replications were filed, and proofs were taken on both sides. 

The case made by the pleadings and proofs may be thus stated :-^ 
James W. Henry, a stock-broker, had become indebted $1600, on his 
two promissory notes, to W. 6c J. Currie, and had.no apparent means of 
paying them. They called in the aid of N. Kimball, in order to bring 
about a payment. Kimball approached Henry, to whom he was almost 
a stranger, with the suggestion that he was about to turn his attention to 
buying and selling stocks, and would employ Henry as his broker, and 
the more effectually to gain Henry's confidence, offered to him a place 
for his desk in his own office. The Curries endowed Henry's notes 
without consideration, to C. McCormick, a young Irishman without any 
means, and who was a servant in the family of J. Currie ; and the next 
day after Kimball's interview with Henry, J. Currie brought McCormick 
to Kimball, and had him give Kimball an order for the purchase of $5000 
of Indiana and Illinois state stocks. Upon which Kimball gave a Hke 
order to Henry, but without disclosing to the latter that the purchase 
was not on his own account. 

Henry purchased the state bonds in the usual mode at the public 
board of brokers, and called on Kimball for the money, with which to oay 
for them and procure their delive'y. KimbtiU declined to furnish the 
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money without the bonds, and the sellers of the bonds were anwilling to 
part with them without receiving the price. 

Upon this, Henry applied lo the complainants as his friends, to furnish 
to him the state bonds so as to fill Kimball's order. He first asked them 
to loan him three Indiana bonds for a very few minutes, as he was to 
deliver them for cash. They let him take them, and he offered them to 
Kimball, saying if K. would take those, he would bring th*e other two. 
Kimball replied, that he wanted the whole five or none at all. Henry 
then returned to the complainants, and procured two Illinois bonds, and 
presented the whole five to Kimball, who called in McCormick, and then 
told Henry that McCormick would take the bonds and bring him the 
money. Henry objected to delivering the bonds in that manner, that it 
was unusual, and that Kimball himself was a stranger to him. Kimball 
quieted him by saying the man would be gone but a very few minutes, 
and would soon be back with the money. Henry proposed to go with 
him, to which Kimball objected. Henry was thus induced to hand the 
bonds to Kimball, who gave them to McCormick. The latter went out, . 
apparently to get the money, and Kimball left his office also. Henry 
feeling uneasy about the matter, went to Messrs. Curries* office, where 
he had occasionally seen-Kimball, to inquire if K. was responsible and 
could be trusted, and W, Currie answered him in the affirmative. He 
then returned to Kimball's office, and McCormick, who had also returned, 
offered to pay Henry for thp state bonds in his two notes to the Curries, 
and the balance of the price, some $150, in cash. 

Henry refused to receive them, and told Kimball the property did 
not belong to him. He demanded the money or the bonds, but could 
procure neither ; and the complainants afterwards made the same 
demand of the Curries with the same result. McCormick, by the Curries' 
directions, delivered the bonds to A. S. Crosby, who paid the price for 
them to the Curries through McCormick. 

Mather and Sherwood^ for the complainants, argue J upon tjie follow- 
ing points : 

1. The fi\Q bonds in question lyere the bonds of the complainants, 
handed to Henry to be returned by him in fifteen or twenty minutes, or 
the cash paid for them. ^ 

H. The delivery by He^iry to Kimball, or McCormick, was upon 
condition of the cash being paid simultaneously therefor, and did not 
amount to a sale till the conditions -were complied with. — Russell v. 
Minor, 22 Wend., 670 ; Woodworih v. Kissam, 15 Johns,, 186 ; Palmer 
V. Hand, 13 Johns,, 434; Haggeriy v. Palmer, 6 Johns, Ch,, 437; 
Keeler v. Field, 1 Paige, 312. 

III. The facts in the case show a gross fraud on the part of the defen-' 
dants, amounting to a conspiracy to cheat and defraud Henry, or whoso- 
ever might trust him, by substituting the unpaid and overdue notes of 
Henry for the bond| in question. 

1 . Falsely procuring McC, the wagon-driver of the Curries, to pretend 
he was the real purchaser, when he was the mere tool of the defendants. 
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2. Inducing Heory to believe he was to receive the cash ; instead of 
which it was intended to hand him his own notes. 

IV. The defendants ought to be decreed to return to the complainants, 
the three Indiana bonds and the two Illinois bonds, with damage for their 
detention ; or toj)ay the value of the bonds at the time of obtaining them, 
and interest. 

Buckkam and Sanfard, for the defendants^ W. ds J. Currie, made 
the fbllowing points : 

I. It appears by the bill of complaint that the complaintants loaned 
the stock, in question to James W. Henry, for his accommodation, to be 
used and employed by him in his business, upon his credit and promise 
to return them the money therefor. The complainants were no parties 
to any contract or agreement whatever, with the defendants or either of 
them, and have no rights against them or either of them, either at law or 
in equity, for any supposed wrongs or injuries upon Mr. Henry. 

II. As between the complainants and Henry, the delivery of the 
bonds to Henry upon his own credit or responsibility was absolute, and 
was without fraud on the part of Henry. Henry was not acting as bro- 
ker or agent of the complainants in this transaction. — Marsh v. Wick- 
ham^ 14 Johns,, 167; Chapman v. Lathrop^ fi Coioen, 110, and note^ 
and cases there cited ; Conyers v. Ennis, 2 Mason, 2:i<5 ; Lupin v. Marye, 
« Wend., 77 ; 15 Wend,, 51 ; Hogan v. Shorh, 24 Wend., 458 ; Cross 
V. Peters, 1 GreenL, 376 ; Warren v. Sprawle, 2 J. J. Marsh,^ 528 ; 
Satterlee v. Lynchy 6 Hill, 228 ; Cross on Lien, 8, 38. 

III. The allegation that Henry was employed as a broker, to pur- 
chase such bonds, is denied by the answers, and the answers are not dis- 
proved. Such allegation is inconsistent with the case as stated by both 
parties. 

IV. The allegations that Kimball stated to Henry, that he would pay 
in cash the price of the bonds, is defied in the answer and is not proved. 
It may be conceded that it was the expectation of Henry that the cash 
would be* paid ; but a purpose on the part of the vendee, to set-off a note 
against the vendor, cannot be legally or properly characterized as a frau- 
dulent transaction. 

V. The allegations of combination, conspiracy, fraud and artifice^ to 
procure by a pretended purchase, tRe property not of said Henry, but of 
some other persons, and the allegations of knowledge of the inability of 
the said Henry to purchase said bonds with his own funds, and the 
allegations that Kimball and McCor<mick were informed at the time that 
the bonds did not belong to Henry, but had been intrusted to him by the 
complainants, upon any terms or conditions, or ip any manner, . are 

, denied by the answers and are not proved. — 1 Chilt, Gen. Prac,, 666. 

VI. The complainants, if they can be permitted to come into tlm 
Court upon the case, and to enforce in their own names, any legal or 
equitable rights Mr. Henry may have against the defendants, are not 
entitled to the relief sought, because upon the pleadFXngs and proofs, Mr. 
Henry is not entitled to any decree against the defendants or either of 
them. 
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YIL The tscniiilaiodnto had: Bi perfdat roiteedy at law, and this nak 
ir virtually atn action of trover bifooght iti this Court Jo recover for fiv^e 
bonds ^alleged to have been converted by the defendants to their own use 
No grounds are staded requiring the interposition of a Court of Eq>uityy 
or a resort to this forum for fall and' perXeci redress, and the bill prays 
indgment ibr damages. ^ 

Vlll. The bill of oomplatnt should be dismissed with costs. 

Bowman^ for N. Kino ball* 

The, Assistant Vicfi->CaANCEL{iOR recapitulated the facts, and then 
continiied: — This brief stateiaent of the transaction is sufficient to dis- 
pose of the case. It was a contrivance to obtain this debt of Henry's by 
inducing some innocent party to trust him with the possession of stocksi 
and then pay for tiiem in Henry's worthless notes. Allowing that Henry 
hhd been guilty of a breach of trust towards the Curries, as is allegdl 
in their answer, their attempt to right themselves by using him to plunder 
others, however ingeniously devised, or satiafaotory to their own con* 
sciences, was no more nor less thlin a fraud. 

There is nothing in the argument that theare was no fraud in this in- 
stance on the part of the purchaser, inasmuch as Henry himself was the 
purchaser of the bonds from the complainants. In fact, Henry was 
neither seller nor purchaser. He was applied to as a broker, to buy the 
bonds, not for himself, -but fi>r Kimball. He was a mere middle man 
between Kimball, and such person as he should find willing to sell the 
bodds. He had no interest in the afiair, beyond obtaining his commis- 
sions as a broker. I cannot, therefotre, regard him as the purdhaser from 
the complainants. The jreal buyers^ through McCormick and Kimbally 
were the Curries ; and they attempted to procure for Henry's notes, 
these slate bonds, which the complainants parted with for caish* 

But if Henry were to be treated as a purchaser from the complain- 
ants, the defendants are in no better position. The bonds were delivered 
to Henry for cash only. There is no pretence that thQ complainants in- 
tended to credit him for the price a single moment. The contract was 
therefore unexecuted until payment was made, and the complainants 
could reclaim their property in the hands of any one, except a bona fide 
purchaser without police. Neither McCormick nor the Curries were 
such purchasers. They did not part with any valuable consideration, 
and they had notice from the circumstances, as well as Henry's declara- 
tion in McCormick's jiresence, that Henry was not the owner of the 
bonds. 

If Henry is to be deemed the complainants' broker for the sale of the 
bonds, the case is still stronger in their favor. ' He bargained them for 
cash, and he refused to deliver them save for cash. Thie fact that they 
passed into the possession of McCormick, through the trickery of Kim- 
oall, does not alter the case. Delivery usually precedes payment on 
cash sales, but the property does not pass until payment be made or 
waived. On the refusal of McCormick to pay the money, the compiaia* 
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ants had a right to demand a retam of the bonds. In most of the cases 
cited by the defendants, the sellers had either waived the payment of the 
price by an unconditional delivery, or had affirmed the sale as an exist- 
ing contract, by bringing an action upon it. The most recent of those 
cases, Hogan v. Shorh^ 24 PFenrf., 458, was one of the latter class. For 
the general principle, see Russell v. Minor, 22 Wend., 659 ; Acker ?. 
Campbell, 23 Wend,, 372 ; Leven v. Smith, 1 Denio, 571 ; Haggeriy v. 
Falmer, 6 Johns. Ch., 437 ; KeeUr v. Field, 1 Paige, 312. 

The objection that thera was a sufficient remedy at law, was not 
taken in the answer, and would now be too late, if it were valid. 

The Curries must be decreed to return the five state bonds, or in 
default of so doing, to pay the complainants their value on the 2d of Sep- 
««mber, 1843, with interest from that time ; and they must pay the costs 
of the suit. 

As to Kimball, he has no right to costs. He was the voluntary in- 
Btrument in this fraudulent contrivance, lending himself to the Curries 
for a purpose which he could not have doubted was to be accomplished 
by victimizing some innocent third person. He was a proper party to 
the suit, and may consider himself fortunate to escape being charged 
with the complainant's whole claim. 

Decree accordingly. 



CARELESS DRIVING. 

it each of two persons be driving a cart at a dangerous and furious 
rate, and they be inciting each other to drive at a dangerous and furibiis 
rate along a turnpike-road, and one of the carts run over a man and kill 
him, each of the two persons is guilty of manslaughter; and it is no 
ground of defence, that the death was partly caused by the negligence 
of the deceased himself, or that he was either deaf or drunk at the time. 

Generally, it may be laid down, that, where one by his negligence, 
has contributed to the death of another, he. is guilty of manslaughter.— 
Begina v. Stovndall et'aL, 2 CarringUm Sr Kirwan^s i2., p. 230. Eng. 
(1«48.) 

Manslaughter. — The prisoners were indicted for the manslaughter 
of one James Durose. The second count of the indictment charged the 
prisoners with inciting each other to drive their carts and horses 8^t a 
furious and dangerous rate along a public road, and with driving their 
carts and horses over the deceased at such furious and dangerous rate, 
and thereby killing him'. The third count charged Swindall with driving 
his cart over the deceased, and Osborne with being present, aiding and 
assisting. The fourth count charged Osborne with driving his cart over 
the deceased, and Swindall with being present, aiding and assisting. 

Upon the evidence, it appeared that the prisoners were each driving 
a cart and horse, on the evening of the 12th of August, 1845. The 
first time they were seen that evening was at Draycott toll-gate, two 
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miles and a half from the place where the deceased was run over. 
Swindull there paid the loll, not only for that night, but also for having 
passed with Osborne throuj^h the same gate a day or two before. They 
then appeared to be intoxicated. The next place at which they were 
seen was-Tean Bridge, over which they passed at a gallop, the one cart 
close behind the other. A person there told them to mind their driving: 
this wasr990 yards from the place where the deceased was killed. The 
next place where they were seen was 47 yards beyond the place where 
the drceased was killed. The carts were then going at a quick trot^ 
one closely following the other. At a turnpike-gate a quarter of a mile 
from the place where the deceased was killed, Swindall, who appeared 
all along to have been driving the first cart, told the gate-keeper, " We 
have driven over an old man ;" and desired him to bring a light and 
look at the name on the cart ; on which Osborne pushed on his cart, and 
told Swindall to hold his bother, and they then started off at a quic^ 
pace. They were subsequently seen. at two other places, at one of 
which Swindall said he had sold his concern to Osborne. It appeared 
that the carts were loaded with pots from the potteries. The surgeon 
proved that the deceased had a mark upon his body which would cort*e. 
spond with the wheel of a eart, and also several other bruises, and, al- 
though he could not say that both carts had passe^l over his body^ it 
was possible that both might have done so. 

Greaves, in opening the case to the jury, had submitted that it was 
perfectly immaterial in point of law, whether one or both carts had 
passed over the deceased. The prisoners were in company, and had 
concurred in jointly driving furiously along the road ; that that was an 
unlawful act, 'and, as bfUh had joined in it, each was responsible for the 
consequences, though they might arise from the act of the other. It 
was clear that they were either partners, master and servant, or at all 
events companions. If they had been in the same cart, one holding the 
reins, the otHer the whip, it could not be doubted thaj they would be 
both liable for the consequences ; and in effect the case was 'he same, 
for each was driving his own horse at a furious pace, and encouraging 
.the .other to do the like. 

At the close of the evidence for the prosecution, Allen, for the 
^ prisoners, submitted, that the evidence only proved that on6 of the 
prisoners had run over the deceased, and that the other was entitled td 
be acquitted. 

Pollock, C. B. — I think that that is not so. I think that Mr. Greavet 
is right in his law. If two pefsons are in this way inciting each other 
. to do an unlawful act, and one of them runs over a man, whether he be 
the first or the last, he is equally liable: the person who runs over the 
man would he a principal in the first degree, and the other a principai 
in the second degree. 

. Allen. — The prosecutor, at all events, is bound to elect upon whiob 

oount lie will proceed. 



• 



I 



tl2 CARRIER. 

Pollock, C. B- — ^That is not so. I very well recollect that ia 
Rfgina v. Goode there were many nriodes of death specified, and that it 
was also alleged that the deceased was killed by certain means to the 
jurors unknown. When there is no evidence applicable to a pariicular 
count, that count must be abandoned ; but if there is evidence to sup- 
port a count, it must be submitted to the jury. In this case the evidence 
goes to support all the counts. JRegina v. &Brian^ ante,p, 115. 

AHen^ addressed the jury for the prisoners. 

Pollock, C. B., (in summing up.) — The prisoners are charged witl 
contributing to the death of the deceased, by their negligerice and im« 
proper conduct ; and, if they did so, it matters not whether he was deaf, 
or drunk, or negligent, or in part contributed to iiis own death ; for ia 
this consists a great distinctir^n between civil and criminal proceedings. 
If two coaches run against each other, and the drivers of both are to 
blame, neither of them has any remedy against the other for damages. 
So, in order that one ship-owner may recover against another for any 
dasiage done, he must be iree from blame : he cannot recover from the 
other if he has contributed to his own injury, however slight the contri 
buiion may be. But, in the case of loss of life, the law takes a totallv 
diflerent view — the converse of that proposition'^is true; for there each 
party is responsible for any blame that may ensue, however large the 
share may be ; and so highly does the law value human life, and it 
admits of no justification wherever life has been lost, and the carelessness 
or negligence of any one person has contributed to the death of another 
person. Generally, it may belaid down, that where one by hisnegli. 
gence has contributed to the death of another, he is responsible ; there* 
forei you are to say, by your verdict, whether you are of opinion that 
the deceased came to his death in consequence of the negligence of one 
or both of the prisoners. A distinction has been taken between the 
prisoners : it is said that the one who went first is respon.-Mble, but that 
the second is not. If it is necessary tJiat both should have run over the 
deceased, the case is not without evidence that both did so. But it 
appears to me that the law, as stated by Mr. Greaves is perfectly correct* 
Where two coaches, totally independent of each other are prpceeding in 
the ordinary way along a road, one after the other, and the driver of the 
first is guilty of negligence, the driver of the second, who had not the 
same means of pulling up, may not be responsible. But when two 
persons are driving together, encouraging each other to drive at a 
<jbngerous pace, then, whether the injury is done by the one driving the 
first or the second carriage, 1 am of opinion xhat in point of law the other 
shares the guilts 

Verdict^GuiUy. 

CARRIER. 

Unless a carrier by water limits his responsibility by the terms of a 
bill of lading or otherwise, he cannot escape from the obligation to 
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tfielivef a shipment' accorditig to its destination, unless priBT^nted by the 
public enemy or the act of God. A loss of the property by an accidental 
fire furnishes no sufficient excuse; ahhoughthe carrier might be excused, 
if the non-delivery was caused by lightning. — Parker v. Flagg, 26 Maine 
B.,p.l8l. (1848.) 

In order to charge a common carrier, as such, there must be a 
delivery of the articles for transportation, to the carrier, or his ser^'ants 
or agents. His responsibility does not commenQe until there has-been a 
complete delivery. 

, If the delivery is made to a servant of the carrier, it must be to one 
who is intrusted to receive the goods, and not to a person engaged in- 
other duties. 

Where a coat was delivered to the driver of a stage coach, by a* 
person not a passenger, to be delivered to another, in a different place, 
but nothing was paid for the transportation of the coat, and the driver 
refused to put it upon the way-bill — ^saying he had no right to do sO ; and" 
there was no proof that the coat ever came to the possession of the pro- 
prietor of the stage, or any of his agents ; Held, that there was no delivery 
of the coat to such proprietor, and that he was not responsible as a common 
carrier; for the loss thereof,— Blanchard v. Isaacs, 3 Barbour's Suprerw 
Court R., p. 388. N. Y. (1849.) 

(WiLLABD, J., cited Toioer v. The Udca and Schenectady R, R, Co.^ 
7 Hill, 47 ; MiddleUm v. FcmUr, 1 Salk,, 292 - 2 Kent's Com., 604 ; 
Packard v. Getman, 6 Cowen, 757 ; 3 Taunt,, 144.) 



CARRIER— LIEN. 

The lien of a common carrier is exting«isdied by the tinqualified de- 
livery of the property to the consignee. But the lien niay be retained 
atfter delivery by the agreenieut of the parties. 

Or if ihe delivery be procured by the fVatid of the consignee, as if he* 
falsely and fraud u lent Iv promise to pay the fVeight when the goods are 
I'eceive'd, the' lien contmues and the carrier may bring replevin. — Bige- 
law V. Heaion 4 Denio's R., p. 496. iV. Y. (1849.) 

(BfiARDSLEY, J., cited Cross's Law cf Lien», 4i 31, 36, 38i258 ; Stoeet 
v. Pym, 1 East, A \ Krugerv, Wilcox, Amb., 252 ; Dicas v. Stockley, 7 
C. 4. P., 587; 6 fli/Z, 43.) 



eARftIER--STEAMBOAT. 

The owners of steaniboats, who recerre horses to be conveyed from' 
one point to another, are responsible to the same extent as innkeepers 
%re for Ibsses. Where a horse escape^i from his fastenings on a boat, 
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and is lost in the river» thii is negligence, for which the pwner of the 
boat will be held responsible. — Porterfield et al. v. Humphrey Sy Q Htari' 
fhreys' R,,p.\^l. Tenn. (1849.) 



CEMETERY. 

The sepulture of friends and relatives in a cemetery belonging to a 
religious society, confers no right or title upon the survivors, and they 
cannot prevent the sale* of such cemetery by the corporation and the 
removal of the interred remains, where such removal is in other respects 
conducted according to law. 

The cpnveyance of vaults or burying-lots in a cemetery by a reli- 
gious incorporation, confers a perfect right of property on the j^rantee, 
independent of any use of the same for sepulture. — Windl et als, v. 
Tlie- German Reformed Churchy 4 Sandford's Ch. R,, p. 471. JV. Y. 
(1850.) 

(iMwrence cited 1 22. S., 738, sec. 137 ; Gilbert v. Buzzard^ 3 PhilLf 
335; 2 Bfuck, Com., 429; Dutch Church v. MoU, 7 Paige Ch., 77; 
Brick MeetingJieuse case, 3 Edic. CL, 155 ; 2 Mann. ^ JtiyL, 333 ; 1 
Greenleaf's Latos of New-York, 13.) • 



CESTUI QUE TRUST. 

Where a trust is created, as to real estate, by the terms of which 
the trustee is to hold the land to the use of the cestui que trust, and to. 
convey the same to such person as the latter shall appoint, the Court 
will not, upon the death of the trustee, appoint a new one in his place.-^ 
In re Craig, 1 Barbour's E.,p. 33. JSf. Y., (1848.) 

Joachimssen, for the cestui que trust, in a trust concerning real estate, 
moved upon petition, for the appointment of a trustee, in the place of 
one who had died. The petition set out that the trust was that the 
trustee should hold the land to the use of the cestui que trust, and to 
convey the same to such person as he should appoint, 

Edmonds, J. — ^Under! the 47ih section of the Article of the Revised 
Statutes which relates to uses and trusts, 1 R. S., 727, the cestui que 
trust, being entitled to the actual possession of the land, and to the re- 
ceipt of the rents and profits, he is to be deemed to have a legal estate 
therein, of the same quality and duration as his beneficial interest. It 
would, therefore, be improper for the Court to interfere and grant this 
|)etition. For aught that appears, this trust may have been created for 
the purpose of enabling an alien to hold real estate, contrary to oux 
statute. 

Motion denied. 
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Where one of several cestuis que trtut institutes a suit for relief in 
respect of a breach of trunt, he* is bound, in the conducts of the suit, to 
take care of the interest of the others as well as of hfs own.-— PFi//iam# 
V. Fowell, 2 Philip' Ch. R., p. 32^. Eng. (1848.) 



CIJALLENGE. 

Grand jurors drawn, and appearing upon soromons, are presumed 
to be legally qualified and properly returned, and the Circuit Court -will 
not interfere to set aside the panel, or any part of it, unless upon cause 
shown by a person having a right to question its legality. ' 

The grand jury is formed under the direction of the Court ; and a 
challenge, eiiher to the array or to the. poll, can only be made by a 
person vnder prosecution, and w hose case is about to be brought before 
the ju ry . 

One who makes such chal1en^rr> must show to the Court that he is 
so under prosecution. — Thayer v. The People^ 2 Douglass^ Michigan 22., 
p. 417. (1849.) 

(Miles, J., cited 1 Chii* Cr. Lato^ 307 ; Bufn^i Jus,, ch. 25, sec. 
16 ; Hawk, PL C, b. 2, c. 25, sec. 16 y Hudson v. The State of 
Indiana, 1 Biackf,, 317 ; 8 Mass., 286 ; Ross v. The StaU, 1 Bhckf., 
390.) 
D 

CHANCERY. 

There is no general principle, of the Court of Chancery, that dis- 
tinct matters, between the same parties, who sue or are sued in the 
same right or capacity, cannot be united in the same bill. On the 
contrary, it is settled that matters of the same nature, between the same 
parties, although arising out gf distinct transactions, may properly be 
joined in the same suit. — JNewland v. Rogers^ 3 Barhotir*r Ch* JS., 
j>. 432. N. Y, (1849.) 

(The Chancellor cited Camphellv. Mackey^ 1 MyJne ^ Craig, 616 ; 
The Attorney General v. The Merchant Tailors* Company, 1 MyL 4" 
Keene, 189.) 



CHANCERY^APPEAL. 

An appeal will not lie from a decision of the Court of Chancery 
upon a question of practice addressed to the discretion of that Court. 

Where a defendant in the Court of Chancery sutift^red the bill to be 
regularly taken as confessed by him, and then, upon affidavits and 
papers excusing *lus default^ and ahowingi as fais counsel claimed, a 
'5 . , . !. 



66 CHAffCERT— APFSAL. 

good defeftoa on Un 'inerita|i moved that .Cou«tTtO)8etiMide tke Jeliaib 
and ferleaYO'to answer, and ^.CfaiinoeUor denied, the motion; J^cU 
that no appeal wopld lie^ in euoh a case, and tbe appeal hrougbt ^y.tb^ 
defendant from such a decision was accordingly dismissed on motion.— » 
Fort V. Bard, 1 Camstock's R., p. 43. N. Y. (1849.) 

(Bronson, J., Cited Rowley v. Van Benlhuisen^ 16 Wend. 369, 
Rvgers V. Hosauk^ 16 Weni^ 319 ; Rqgert v. ilo^^, IS TTea^^., 350.) 

The Court of -Chancery has <the power, in tbe exercise of iH sound 
discretion, to direct the tssuing of a new commisBioo of lunacy, where, 
/rem the evidence, or otherwise, there is no doubt that the jury must 
have erred in finding jtbat the party proceeded against was not of 
unsound roind.-^n-re Lasher^ 2 Barbour*s Ch, 12., p. <97. .JV. F. 
(1848.) 

This was an application fi>r a new x^Qmmiasioniof lunacy, toinqum 
as to the soundness of mind of C. Lasher. A commission had been 
issued, and executed, in which the jury found she was not a lunatic. 
•But the ConiaussiiAicirs alltcertified that, from the testimony .adduced on 
theexecotion oi the4)ommis^ion, as well as upon j)ersonal examination 
tend inepection; they .had -no .doubt she was a lunatic and of unsound 
mind, so as to be incapable of governing herself, or managing property. 
They 'also returned all the evidence taken before them and the jury. 
And one of the Commissioners, who was a physician, stated that he had 
also examined her privately, and apart from all other persons, and that 
from the examination thu£^ made it was manifest to him that she was a 
'lunatic. 

Mi<cMl/,^foMfae' petitioner. 

' 'TAd*^CpiJki*<rai«i«OB^'*^There.is no ifregolarity, or defedivse.fioding-cf 
Ahe jury,- ia 'this usSfie. ^And thdonly questions fi)r,eoiiside£ation.are 
whether the Court has the power to award a i^ew cqmraission ; &rid . if 
so, whether this is a proper case for the exercise of the power. 

'Inibej;a^)£lr |Mrir<0>6toi,L4 J9cM., 546,.the Court of.Qbancei^ in 

*$ou|hvOaiii^lini^.i«fiised an applioatioh.for a new. commission, to inquire 

of the lunacy, upon the merits. But it appears^ to have b^en. taken Sar 

granted that the Court had the power to direct a new commission to be 

issued in a proper case, although the jury had decided in favor of the 

competency of the alleged lunatic,, aiid Ibere had been no irregularity 

upon the execution oi the commission. Shelford says^ that where a 

vvegolar 'reiuen is -nkade, if i there is teufficient evidence in theicase to 

8ati0fy'tha'ChanotUbr.that thefsarty is a proper^ s^Ei^eot jbr a oommi»- 

iMon, a>newiJD(Minni8BiDii'Wiili)ejdirected to issue. 

And in. the )<^ase of yUnnrga/, Q Vet. Sen., ^406, lioid llacdwick 

*Temaiikcd| llMtiiD'Xiani Weiunaolsiease no^ leas, than ithreeiCbramiasiaQ9 

were applied for before he was found non compos maitis. I have no 
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doubt, therefore, that the Court has the power, -in theexarcij^ of;a 
sound discretion, to direct thle issuing of a new commission, where from 
the evidence, or ofherw.ise, there is no doubt that the jury mugt have 
erred in finding that the party proceeded against was not of unsouad 
mind. ^ 

In this case, in addition to th^ unanimous opinion of the Commis* 
^ioners that Mrs. Lasher is a lunatic, they have retuj:ned all the testi- 
mony which was before the jury upon the execution- of the, commission* 
And from an examination of that testimony there does not appear io be 
any room to doubt that this lady now is, and for several mouths :haa 
been, afflicted wiih mental derangement, so as to he incoflopetent ,,to 
govern herself, or to manage her estate. 

A new commission must therefore issue, to inquire whether, she is. a 
lunatic, or of unsound mind ; directed to the same Commissioners' 



CEIANCERY— LUNATIC. 

The Court of Chancery Jias the power, out ^f the surplus incQOie. 
of the estate of a lunatic, to provide for the sgpfjort pf .per;>ons, pot.bis 
next"* of kin, and whom the lunatic is under no legal obligsjtion .to- sup- 
port, where it satisfactorily appears to the Chancellor that; the. J:UnatiQ 
hi nnsel f vvou Id have provided for. the s^upport of such .pei:soqs,ihftd M 
been of sou rid mind. 

The Court may also make an allowance, out cf the incoicne of^ ^ l,una- 
tic's estate, for the education of persons whom be had s^doptedia8 qWl- 
dren, while he was in a state of soundimind. 

And the committee of the lunatic, may be authorized to provide .for 
the keeping up of the lunatic's family establishment, with the saooe 
iiunnber of domestics as had. beeii.custoflnary,. previous to the. lunacy ;, 
and to expend £br that purpose, Jinnually, an amoupt npt exceeding that 
ivhich bad been ajQni^ally expended, by the lunatic bimself before hi» 
lunacy. 

The con^mittee may also he. 'authorized, by ih& Cpurt,! to; place at the 
lunatic's disposal, so long as he is co.inpetent.to Ju<ige,<?f iheclaims.of 
applicants, small sums of money for purposes qf charity. 

And the Court tnay also authori;2:e the committee to.pay fc)r the sup- 
port of the institutions of religion, in, the church where th«: lunatic and 
his family have been aocustomfd .to vvors hip, such sun)s, from t ime to 
time :as the lunatic 4nay disire. him. to pay .for that p.urpose, not exceed- 
inff the amount wbic.h the l,u.natic had been in the habit of psaying,anHU. 
ally befon; his faculties becaijie impaired. 

But th(T committee Mill not, be albwerf jpesrsonaHy to'expend any 
part of the estate of the lunatic for general chai'ityoor objrqtsof ,bei)evo. 
leijce, or of piety, for which the lunatic himself had not been in the 
habit of contributing specifically and regplarly, yybil^ he w^as QQinpe- 
tent to manage his own affairs. — In the mailer 3f Heeneyf a lunatic^ 
2 Barbottr's Ch. B., p. 326. N. Y. (1848.) 
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Tills was an application by the commirtee of Cornelius Heeney, who 
in consequence of old ago arid infirmity had«been found to be of unsound 
mind, for instruction in certain particulars relating to the support of 
the lunatic and the 8upf>ort of his houscholJ, and the management of his 
estate. 

From the petition .of the committee, among other things stated 
therein, the ibilowing facts appeared : The annual income of the estate^ 
aAer payment for repairs, insurance and taxes, amounted to about 
SdfTOO. Mr. Heeney was a bachelor, but had been a housekeeper for 
many years, living upon a part of his own property ; and the expenses 
of his fstablitjhment, for nliout tliirtcen ytars before the issuing of the 
oomniission a<rainst hfin, had beon about $2000 per annum. In addition 
to this expenditure, which included the board and clothing of two young 
ladies whom he had adopted, he had sent these young ladies to a board- 
ing-school, and had paid the expenses of their education. One of them 
Itad finished her education, and returned to his house as her home ; and 
the other still remained at school to complete her education. He had 
forpierly had three sisters, for whose support he provided ; and one of 
them, who was still living, he had supported for the last forty years — 
allowing her S-iSO a year, payable quarterly, in addition to her clothing 
and physiciaiTs bills; and occasionally making her further allowances 
when her necessities required them. * He had also for several years 
inaintaine<i three aged bidies, whom he had sent for to Europe in their 
young** r days, and supported in his house until they were married. 
And after the deaths of their husbands he paid about 8100 a year for 
the rent of a house for them, and allowed them the further sum of $4 
a week for their other exponses. And he continued such suppoi*t down 
to the time when he was found to be of unsound mind, so as to be inca- 
pable of managing his own affairs. He was also in the habit of spend- 
ing the whole of the residue of his income in acts of benevolence and 
charity and piety. There were two notes of which he was the drawer, 
and three on which he was the endorser, outstanding and unpaid. The 
committee slated upon his own knowledge, that the two notes of which 
Heeney was the drawer, were given to raise money for himself^ which 
was applied to the payment of assessments on his property. One of the 
notes endorsed by him was supposed to have been given to pay for the 
education of the two young ladies adopted by, and living with him ; and 
the other two did not appear to have Iteen endorsed by him for his own 
bcnetit, or for any valuable consideration. All these notes and endorse- 
ments were overreached by the inquisition. Several suits were pend- 
ing against Mr. Heeney at the tinuv of 'finding of the inquisition, and one 
suit in his favor ; and he was also threatened with suits upon the 
ondors(Mnent«| ; as to all of which suits and matters, the committee stated 
the facts so ftir as he (md Ikien able to asceitain theni, and asked the 
direction of the Court. 

BarbouTf for the jietiiioner. 
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The Chancellok. — In the case of'ihc late Dr. Wjllougliby, after a 
full examination of the subject, f came to the conclusion that the Court ' 
of Chancery bad the power, out of the surplus income of the estate of a 
lunatic, to provide for the supix)rt of one who was not his next of kin, 
and whom the lunatic was under no legal obligation to support, where the 
Chancellor^assatisHed, beyond all reasonable doubt, that the lunatic him- 
self would have provided for the support of such person if he had been of 
^sound mind, so as to be legally competent to do so. The case of The 
Earl of Carysfort^ Craig 4* PhiL R. 76, is a strong case in favor of the 
jurisdiction of the Court of Chancery to direct such a provision to bo 
made. For in that case the Lord Chancellor allowed a retiring pension, 
out of the income of the estate of the lunatic Earl, to an old personal 
servant ; merely because he was satisfied that the Eurl himself would 
have approved of such an allowance if the loss of his reason had not 
deprived him of the power to act for himself. 

In the case under consideration, the lunatic, when in the full posses- 
sion of all his faculties, placed himself in the situation of a father to the 
two young ladies mentioned in the petition, and supported them as memi 
bers of his fanrily and sent them to a boarding-school, 'where one of 
them completed her education, and has ai^^ain returned and become a 
member of his family, leaving the other still at school. 1 have no doubti 
therefore, that if Mr. Heeney had retained the full possession of his 
faculties he would have continued to support them in the same way 
while they remahied unmarried. I shall therefore but carry but his un- 
doubted intentions, by directing the committee to let these two young 
ladies remain in the family and be supported as th^y have heretofore been, 
until their marriage, or the death of the lunatic, or the further order of 
the Court The committee nmist also continue the one who has not yet 
finished her education at the boarding-school for the same length of time 
that her sister was continued there by the lunatic, and pay the same 
allowance for her education, &c., out of the income of the lunatic's 
estate. And generally, the committee is to provide for the keeping up 
of the Iunatic'.s family establishment, with the same number of domestics, 
for his comfort and convenience, that he has heretofore employed before 
his lunacy, and to expend for that purpose such sums as may be neces- 
sary, not exceeding the annual amount of $2000, mentioned in the peti- 
tion. And if increasing infirmity should require a greater expenditure 
for the comfort and support of Mr. Heeney and his family, the committee^ 
is to be at liberty to apply for a further allowance for that purpose. 

I cannot authorize the committee to be the almoner of the general cha- 
rities of the lunatic ; but so long as Mr. Heeney himself is competent to 
judge as to the probable claims of those who may call upon him for 
small donations, for temporary relief from want or suffering, the com- 
mittee is to place at his disposal, in small sums, an amount not exceed- 
ing SlOO per annum, to be dispased of for that purpose, in such way as 
Mr. Heeney may deem fit. The committee is also authorized and directed 
to allow and pay to the surviving sister of the lunatic the annuity of 
(250, in quarterly paymentSj which she has heretofore been accustomed 
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to re^ V9 ffwtt htf 'brother, 6ii4 of' the iecotne of h» eeNite ; andv pay 
^ her physician's biUtf and sutoh other oocastotibl sulias asher hfother has 
been in the hatyit of giving her from tinae to time, not exeeediag .9159 
peraimum^ 

it aleo appears to he proper that the committee should be^iredtfdte 
allow to the three aged ladlips, whose family name was Fyllard> who 
have b^en so long sustained by the lunatic's bounty ^ the same allowali^ 
which Mr. Heeney was in the habit of making to them, respectively^ as 
fixed allowances ; and that .he should be directed to pay the arrears of 
such' allowances for the time* they have been suspended by the incap^u 
ctty of the lunatic. The committee is also to be authorised to pay for 
the support of the institutions of religion, in the church where Mr* 
Heeney and his fatnily were accustomed to worship at the time his 
menial faculties bpcame impaired, such sums, from time to time, as Mr. 
Heeney may desire him to pay, not exceeding the amount which thh 
lunatic had been accustomed to pay annually for the two or three years 
immediately preceding the time which he is found by the inquisRion to 
be of unsound mind ; not exceeding the annual sum of $100. 

The committee is to be directed to pay the note stated to have been 
endorsed by Mr. Heeney to pay the board and tuition of the two young 
ladies brought up in hi:s family* And the payment of the notes given 
for the assessments, upon the lunatic's property, is sanctioned by the 
Court. But the two notes endorsed by the lunatic for Michael Dunn> 
and which endorsements are overreached by the finding of the jury, are 
not to be paid by the committee without further order. But the holders 
of such notes are to be left to apply to. the Supreme Court, 'in Equity^ 
for the payment of such notes by the committee, ^pon due notice of the 
application to him, if they cannot be collected from the maker of such 
notes ; provided such holdr^rs can show that in Bquity the lonatic's 
estate should be charged with the payment thereof. 

The comn^iUee is also to be authorized to compromise the suit of 
James Heaney and William Heaney, mentioned in the petition in this 
matter, on such terms as he may deem reasonable. And he is directed 
to pay the amount of the verdict and costs in the suit brought by Thomas 
Billsland, without further litigation. But the Chancery suit brought by 
Mr. Heeney against Michael Dunn, the committee is directed to prose- 
cute, until he shall become satisfied that there is no probability of his 
^ being able to bring the same to a successful termination, or until the 
defendant therein shall offer such terms of compromise as the committee 
shall deem it for the interest of the lunatic's esi^te uv accept ; in which 
case he is at liberty to compromise and settle ihft aaid suit with the 
defendant therein. 

The committee is also to be at liberty to advance »ich sums as may 
be necessary, out of his own funds, to meet paypieAta which should be 
made immediately, and which the moneys of the IuoaI'o. in his hands; 
are insufticient to pay ; and to retain the amount of su^K mlv\np<>«« Wf"h 
legal interest thereon, out of the future income of the «»s^a.ta. o*- ynx ^ 
the proceeds of the personal estate in his hands% 
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A cho^ In aetidn is bequeafhed td A. fbr rffej^amfrmtt^lirdfer to B., 
the wife of CI A. and C. unite in a volutitftrjr assi^nitrtentof the chase 
to D. C. survives A. ; and before the cftoJye ia reduced intb possession 
by D.,C.* dies, leaving hisf wife surviving hitn. Held; the^wife is entiflfed 
to the chose. Hays v. EwelVs Adm'r. 4 GraUan*s R.^p. 11. Va. (1848.) 

Thomas Winder Ewell died in thj8^ year 1784. By Ws'Wili dated 
26th May, 1780, and admitted to renord in March, 1784, he devised and 
bequeathed his whole estate, real and personal', to' his ftther, Bertrand 
Ewell, for his life, then to his mother fbr her Rf^, arid at her death 
equally to be divided among his nine brothers and' sisters; The father 
survived him ; but the mother died during his Hfe'.# At the tiifne of his 
death three of his sisters were married ; and one was a' widow. 

By a deed dated on the 4th of May, 1784, Bertrand' fiwell, his sons, 
and the husbands of three daughters, reciting in' said deed the devise' 
and bequest of Thomas Winder Ewell as above stated, ^* Arid that from 
sundry depositions upon that occasion lately taken, it appears that the 
iSaid Thomas Winder Ewell, a little before hisdeatir, meant and intended 
to alter his said will, and dispose of all hisestate^ both real and personal, 
to his sister Sarah Ewell," — ** therefore, iw confomiity to the said 
Thomas Winder Ewell's late intentions, ad expressed in the depositions 
aforesaid, as well as for and iti consideration of divers gpod. causes them 
thereunto moving,*' they conveyed all the e^ate, boffr reul and personal, 
of the said Thomas Winder Ewell, whether in possession'or expectancy, 
to Sarah Ewell ; with warranty against themselves and all claiming 
under them. 

Thomas Winder Ewell, at his death, possessed* an* inconsiderable 
estate, independent of his claim upon the State of Virginia for half pay 
as a captain in the state service during the war of the Revolution. So 
much as there was, however, was taken by Sarah Ewell under the 
deed aforesaid, and her title to it had never been* dispti-ted. 

It was admitted that the husbands of the three sister's who. executed 
the deed of May, 1784, survived Bertrand Ewell the father ; but they 
were survived by their wives. 

Sarah Ewell died in 1816?, havitig made her wiH; by which she 
devised and bequeathed the residue of her estate, after certain specific 
legacies, to her niece Sally E. Hayes, 

Sarah E. Hayes having qualified as the admin istrat^jx with the will 
annexed of Thomas Winder Ewell, received fVont the State of Virginia, 
in 1837, the sum of 10,138 dollars on account of his Clarnt for half pay ; 
and some question having been .made as to th^ extent of her interest 
therein, she brought this suit for the purpfose- of having the question 
settled. 

The Court belbw held that the three married sifeters of Thomas Win- 
der Ewell, having stfrvived theif husbands, the deed- of Mky, 1784, did 
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not pass their interest in his estate ; and therefore made a decree giving 
to Sarah E. Hay's, as legatee of Sarah Ewell, five-ninths of the fund ; lo 
the representative of the unmarried sister who did not execute the 
deed, one-ninth ; and to the representatives of the three sisters whose 
husbands had executed it, each one-ninth. From this decree Sarah E, 
Hayes applied to this Court for an appeal, which was allowed. 

The Attorney-General and Cabell^ for the appellant, insisted : 

1. That the conveyance by the husbands of the interest of their 
wives in Thomas Winder Ewell's estate, was upon valuable coDsidera- 
tion. To prove this, they relied upon the recitals in the deed, which 
thej insisted, afler fifty years, and an acquiescence therein for upwards 
of forty years, must be taken as true. Taking these recitals as evi- 
dence, they insisted that on either of the grounds, of compromise of 
doubtful rightsj or the settlement of family disputes, or the prevention of 
frauds upon third persons,, or on all of them, the consideration for the 
conveyance was valuable. And they referred to 1 Slory^s Eq. 125, sec. 
113 ; 144, sec. 130 ; 145, sec. 131 ; Cann v. Cann, 1 P. Wms, 723; 
Siapleton v. St^pleUm^ 1 Atk ^ 2 ; Zane^s devisees v. Zane, 6 Muvf.y 406 ; 
Stockleyy. Stockley, 1 Ves. ^ B,^ 23 ; Story on Con/., 84, sec. 132, and 
the cases there cited. 

2. They insisted that it was not necessary that the assignment should 
be for value. And they referred to Siler v. Guardian of Jordan^ 4 
Eaiole, 468 ; Honner v. Morton^ 3 Cond. Eng. Ck. R., 298 ; Baldwin's 
opinion in Yerhy ^ Wife v. Lynch, 3 Gratt., 460. 

3. They insisted that the conveyance of the husbands was valid to 
transfer the interests of their wives either as a release or an assignment. 
That it would operate as a release, because Bertrand Ewell the father, 
having executed the sarnie deed, and thereby passed his life interest lo 
Sarah Ewell, the conveyance of the husbands would operate as a release 
to her of the remainder. For which they referred to Bac. Abr, title 
Release^ letter H, Gage v. Acton, 1 Salk., 327 ; Chamberlayne v. Hen- 
sell, I Ld. Raym., 73; 1 DanieVs Ch. Prac, 157; 1 Salk., 115. 
That it was valid as an assignment, because although it was not ah 
interest in possession at the time of the conveyance, yet the husbands 
having survived Bertrand Ewell, the assignment was. valid. And they 
referred to Honner v. Morion, 3 Cond. Eng. Ch. R., 2^8 ; Bush v. Dal- 
way, 1 Ves. senr.^ 19 ; Upshaw v. Upshaw, 2 Hen. <f Munf., 381 ; Roper 
on. Husband ^ Wife^ 242 ; 32 Law Lib. 151 ; Grey v. Kentish, I Atk., 
280 ; Aikbis v. Dawberry, Gilb. Eq., 88 ; Bosvill v. Brander, 1 P, 
Wms., 458 ; Bates v. Dandy, 1 Russ., 32 in note ; Earl Salisbury v. 
Newton, 1 Eden, 370 ; Browning v. Headley, 2 Rob., 340, the opinion of 
Allen, J. And they insisted that the assignment is always valid when 
the husband or his assignee can proceed to recover the chose in his own 
name ; 1 Story's Eq., ch. 2, sec. 59 ; which was the case here, as the 
appellant was the legatee of the assignee, and as administratrix of 
Thomas Winder Ewell held the fund in her own hands. 

4. They insisted, that by thirty years' delay in asserting their claim. 
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the surviving wives had waivetj and abandoned their claim ; ,and it was 
now too late for their representatives to assert it. And they referred to 

2 Story Eq, 796, sec. 1417 ; Honner v. Morton, 3 Cmd, Eng, Ch. IL^ 
298. 

Morson, for the appellees, insisted : 

1. That the assignment by the husbaivds of the interest of their wives 
under the will of Thomas Winder Ewell, wa» not on valuable consider 
ation ; which all the books, una voce, tell us is not good to deprive the 
wife of her right of survivorship. On this point he insisted there could 
be no doubt in this Court. ' That it was the doctrine of Browning v. 
Headley, 2 Rob,, 340 ; of the whole Court in Yerhy ^ Wife v. Lynch, 

3 Gratt., 460 ; and of the'English Courts. And he referred to Mitford 
V. Mitford, 9 Ves., 87 ; Burnett v. Kinasion, 2 Vem,, 401 ; Bates v. 
Dandy, 2 Atk,, 207; Honner v. Morion, 3 C(md, Eng. Ch. R,, 298; 
Homsby v. Lee, 2 Madd,, 849 ; Stafnper v. Barker, 5 Madd., 57 ; 
DanieVs Ch. Pr., 154. .Taking it that the assignment must be for 
value, he referred to Blow v. maynard, 2 Lligh, 29, to show that the 
recitals in the deed were not evidence againijt persons not parties to it, 
and that there was, therefore, no proof of va'iuable consideration for the 
assignment. And he insisted further that the recitals in the deed showed 
that it was a voluntary assignment. 

2. He insisted secondly, that if the assignment was for value, the 
wives having survived their husbands, their rights were not affected by 
it. He referred to the case of Purdew v. Jackson, 1 Russ., I, as a case 
in which the whole doctrine involved in this case was fully investigated ; 
and the decision was in favor of the surviving wife. And he insisted 
that the doctrine as now settled in England is, that the chose of the wife, 
whether a present or reversionary interest, and whether assigned for 
valae or voluntarily, if not reduced into possession during the life of the 
husband, survived to the wife. And in support of this doctrine he 
referred to Homsby v. Lee, 2 Madd., 349 ; Elwin v. Williams, 18 
Simons, 309 ;. Ashby v. Ashby, Daniel's Ch. Pr., 155. 

3. He insisted there had been no waiver or abandonment of the 
rights of the surviving wives. That the fund had not been received 
until 1837 ; and therefore no action could have been taken to en- 
force their rights prior to that period. Since that time there had been 
no delay. 

By the CouftT. Affirm the decree. 



CHURCH— MANDAMUS. 

Where a congregation was organized, and its house of worship dedi- 
cated, with a view to the preaching of the faith a^d enforcing the dis- 
cipline of the Methodist Episcopal Church; and it was the intention of 
its founders to establish a Methodist Episcopal Church in connection 
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with the general church of that denomination, and to support the tenets 
of that church, in suhjection to the ecclesiastical power thereof; Hetif 
that the refbsal of the trustees to receive a preacher appointed By the 
Bishop iVas &ti act of insubordination txx the ecclesia^tieal trrbanals of 
the church, and in violation of one of the injunctions of its discipline; 
which authorized the issuing of a peremptory mandamus, commanding 
them to admit the preacher, thus appointed, into the churclii — The 
People v. Steele, 2 BarboUr*s R., p. 397. N. Y. (1848.) 

(Child BXidLord, Jf,, cfted People v. Super. Ct of N. T,, S Wend*, 
114, 128 ; JGng v. Barker, 3 Burr,, 1265 { Doe v, Jones, 5 Man, ^ Ryly 
752 ; Ex parte Nelson, 1 Cowen, 417, 423 ; People v. Supervisors of 
Alimij/, 12 Johns,, 414; Kingv, Blover, 2 Burr,, 1043; King v. 
Tofham, 3 T, R., 575 ; King v. Turkey Co,, 2 Burr,, 042 ; King v. 
ComW. of Land Tax, I T, R, 140 ; Runkel v. Winefniller, 4 Harr, ^ 
McHtn., 429 ; 12 Pet., 620 ; Brostusy, Renter, I Har, ^ Johns., 480 ; 
7 Sejgr. ^ Rawle, 157, 564; Angel ^'Ames on Carp,, 4*29, 485, 437; 
20 P^ck,, 484; 6 Dane's Ah,, tit. Mandamus; 3 Hen. ^ Mm/., 1.) 



COGNOVIT. , 

Where more than two terms have elapsed since- the giving of a cog- 
novit by the defendant, and the plaintiff has died in the meantime, the 
Court has no power to allow a judgment to be entered thereon.-*— Lewis 
V. Rapehjea. 1, Barbour's R,;p. 29, N. Y. (1848.) 

The Plaintiff having commenced an action of assumpsit against the 
defendant, the latter gave a cognovit for the amount claimed. The 
plaintiff subsequently died, without having entered up judgment upon 
the cognovit ; and the defendant refuses to allow judgment to be en- 
tered thereon, in favor of the plaintifTs personal representatives* 

Clarkson, for the personal representatives, moved that judgm^rnt be 
entered in the name of the plaintiff: citing : Rightmyre v. Raymond, 12 
Wend,, 245 ; Spalding v. Congdon, 18 lb. 543 ; Gumey v. Parks, 1 
Hmv. Special Term, 140. 

Edmonds, J. The rule applied for cannot be granted. The only 
relief which could be granted would be to allow judgment to be entered in 
*he nani^of the original parties. But that is a right conferred by statute, 
2 R. S,, 387, sec. 4, and can only be exercised within two terms after 
plea of confession. This plea was put in last October ; and more 
than two terms having passed, the Court has no power in the matter. 

Motion deniiedi 



COMPSNa&TIOai^-^KAIfiBeAV, ETC. 1ft 



GQMMISSION OF LUNACY. 

Tbe petition for a' Commission' of Lunacy a^inst a non-residecli 
muiBt shb^ that 'the alleged lunaiic is the owner of the property situated 
in this Stafte. It is not' sufficient to sta^e that fact in tite affidavif» 
annexed to the petition. In re Fowlery 2 Barbour^s Ch, -R., p. 305, 
K Y. (1848.) 

A petition was presented praying for a commission in the nature of 
a vftitder hinaHc9 mquirenia. The alleged lunatic formerly residi^d ia 
Westchester oounty, but was now a resident in the State of Ohio. The 
petttioB did not sdt forth ahat he had any property iir this State; 
although that fact wteswom to in the affidavits annexed to thv petition. 

 

Nash, for the petitioner. 

The Chancellor said the Court had no jurisdiction to issue a Com- 
mission, unless the alleged lunatic resided here or was the owner of 
property in this State. And that in case of his non-residence, the fact 
of his owning property here must be stated in the petition. It was not 
sufficient to set it forth in thie affidavits. 

Application denied. 



COMMON LAW. 

It is a; general principle of the common law tliat the owner of pre- 
mises is bound so to control the use of them as not to produOe injury to 
others. And if he permits another to place such premises in such a 
situation' as to cause an' injury, he will be answerable. 

Rut this maxim is to be so limited, in its application, as not to re- 
strain the owner of property from a prudent and reasonable exercise of 
his right of dominion. — Cfardener v. Heartt, 2 Bdrbour^s R., p. 165. 
N. T. (1848.) . 

(Hahris, J. cited T%e Mayor, Sf>c, of New-York v. Bailey, 2 Denio^ 
445; Bush v. Steinman, I Boss, ^ Pull,^ 404.) 



COMPENSATION— RAILROAD. 

Before the amount to be paid by a railway company, for land re* 
quired by them for the piirpo^s of their railway, had been deternAinedi. 
a verbid consent, by one patty stated to be qualified, by the other alleged 
to be general, wa» given, whereupon the railway company entered 
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apon the land, and commenced works which would permanently affect 
it : — Heidy that the Court will not interfere by injunction to stop the 
works, if perfect justice can be donCt by compelling the company to pay 
tor the land, but will order the proximate value to be deposited until the 
amount be determined. — Langford v. The Brighton^ Lewesy and Hastingt 
Railway Company^ 4 RaUtoay Cases jR., jp. 69, Eng. (1848.) 



COMPROMISE. 

A creditor taking from his debtor in comprombe and satisfaction, a 
conveyance of land subject to a mortgage thereon, ceases to be a cre- 
iditor, and becomes a purchaser of such land ; and he cannot compel 
ihe debtor to pay the mortgage. — Brewer v. Staples^ 8 Sandford^s CK. 
jrf.,p. 579. N. Y. (1848.) 

CONFIDENTIAL 60MMUNICATIONS. 

Where there is a dispuUf and one of the parties consults an attorney^ 
soHcitor, or counsellor, on the subject^ the communications between such 
party and his legal adviser are sacred, and the Courts will not permit 
them to be divulored without the client's consent. 

The privilege is not affected by the circumstance that the client 
ofiered no compensation, and the legal adviser did not make or expect to 
make any charge for his opinion. — March v. Ludlunif 3 Sandford's CA. 
lC,,p. a5. N. Y. (1848.) 

(The Assistant Vice-Chancelloh, cited Coveney v. TannahiUi 1 
Hill, 33 ; Walker v. Wildman, 6 Madd,, 47 ; Vent v. Pacey^ 4 Russell, 
193 ; Greenough v. Gaskell, 1 M. Sf K.y 98 ; Bolton v. The Corporation 
of Liverpool, I M. ^ K,, SS ; 3 Simons, 467 ; Nias v. The Northern 
and Eastern Railway *Co., 2 Kean, 76 ; Knight v. Marquis of Water- 
ford, 2 Y, (J« C, 22, 30, 36 ; Flight v. Robinson, 8 Beavan, 22 ; Her- 
ring v. CioUrry, 1 Plul, R., 91; Jones v. Pugh, I Phil, i?., 96; 
Clageii V. Phillips, 2 F. <f- C. Ch. Cases, 82 ; Lord Walsingham v. 
Goodrike, 3 Hare, 122 ; Woods v. Woods, 4 Hare, 83 ; Holmes v. 
Baddeley, 1 Phil R,, 4:76;- Carpmael v. Powis, 1 Phil. R., 689.) 



CONSIDERATION. 

• 

Proof that the consideration of one dollar expressed in a sealed 
instrument, (executed since the Revised Statutes,) was not in fact paid, 
does not invalidate the instrument. 

When not paid, the party executing the deed may recover it from 
the other party, and the legal liability of the latter to pay the sum 
expressed, is a sufficient consideration in law to sustain the deed. 
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A oovenant to pay the debt of ^toother is not within the statute of 
frauds. — Bamum el als, \, Cldld^s, 1 SandfonVs Superior Court R,^ 
p. 58. JV. y. (1849.) 

(Speir, cited Douglas v. HowJund^ 24 Wend., 84 ; Munroe v. JQur- 
ham, 3 Hill, 387 yLioitigsfan v. Tremper, 4 Johns., 416 ; I Plowd,, 308, 
309; Bush v. Stevens, 24 W^cnd., 256 ; 2 R. 6'., 328, (2rf erf.) sees. 97, 
98; 3 C(n(;en and HUVs Notes, 1438; an(i cases cited, 14.51, 1452; 
McCurUe v. Stevens, V6 Wend,, 527.) 



CONSIDERATION— PROMISE. 

An actior may' he maintained on a proniise rnade upon a valid con* 
sideration by the defendant to ii third person for the benefit of the plain- 
tiflf, though the plaintiff himself was not privy to the consideration. 

Accordingly, where G. <k S., being indebted to the plaintiffs, placed a 
bill of exchange in the hands of the defendants for collection, who, upon 
consideration thereof, undertook to collect it, to pay the amount when 
collected to the plaintiffs in satisfaction of their debt against G. & S«, 
and" the defendants having collected the bill ; Held, that the plaintiffs 
could maintain an action ac^ainst them on that promise. — The Delaware 
and Hudson Canal Co, v. Tli€ Westchester County Bank, 4 Denio^s R,, 
p. 97. N. Y. (1849.) 

(Jewett, J., cited Dulion v. Poole, 1 Ventr., 318, 332 ; Martyny, 
Hynd^ Covfp*, 443 ; Marching/on v. Vernon, 1 Bos, <^ PuL, KM, note 
h; Pigoit v. Thompson, 3 Id., 149, note a; Cornegjie v. Waughp 
2 DowL <J* Ryl'9 277 ; 1 ChiUy^s PL, 5 ; Schermerliom v. Vanderhey. 
den, I Johns., 140; Gold v. Phillips, 10 Jb/tn.?., 412; SJiear v. Mai* 
hry, 13 Johns., 496 ; Cumberland v. Codringlon, 3 Johns. Ch., 254 ; 
Farley v. Cleveland, 4 Cowen, 432 ; affirmed on error, 9 Cotoen, 639 ; 
Arnold v. Lyman, 17 Mass., 400 ; Cal^ot v. Haskins, 3 ific^., 91 ; 
Crocker v. Higgins, 7 Conn., 347 ; Barker v. Bucklin, 2 Denio, 45.) 



CONSIGNEE— FREIGHT. 

The consignee of goods imported into the United States is not liable 
to the ship owner for freight, unless he accept and receive the property^. 

And where the consignee of goods which by the bill of lading were 
deliverable to him, or to his order, on payment of freight, before an 
actual delivery endorsed the bill of lading, to other parties, who 
received the property ; Held, that the consignee was not liable for the 
freight. 

And the rule is the same though before the endorsement of the bill 
of lading the goods are received into the public stores under a general 
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order to discharge the ship. — Merian et als. v. Punch et A&., 4 Denid't 
R.,p. 110. N. Y. (1849.) 

(Van Wagenen cited Ward v. FeUon, 1 East, §07; Colemqn r. 
Lambert, 5 jlfee«. (f- PTic/*., 50*2 ; ilvT^o^ v. Temperlep, 8 J|fee*. 4* ^^eZi^M 
798; 3 Kent's Com,, 220; Abbott on Shlpphg, Story's Ed. 285, and 
eases died; Cocky. Taylor, Vi Easl^ 899; Trasky. Duval/, 4 li^w^A. 
C C, 184 ; i)re«^ v. Bird, 1 iWporf. (J* il/o/., 156 ; Barker v. Havens, 
17 JoAfw., 237 ; ToAm v. Crawfori, 5 ilfee*. ^ Wels., 235. 

Jew£TT, J., cited Cock v. Ta^Zor, 13 £a5<, 399 ; Trask v. DuvaUf 
4 PTa^A. C. C, 184.) 

CONSTABLE-^SURETY. 

Where the plaintiff in a Justice's judgment consented, without con- 
sideration, that the constable who had collected the money on the exe- 
cution might retain it for a short ^ time, for a temporary purpose ; Heldy 
that this did not discharge the liability of the constablie's surety. — Boice 
y. Main et al., A Demo's R., p. 56. N. Y. (1849.) 



GCW^STITUTIONAL LAW: 

The Constitution having given to parties an appeal to.the Chancellor 
Irom all inferior equity tribunals, and the Legislature not having made 
any provision authori^Hig any other person to sit for him in -a case 
'Where he is related to one of the parties, the Chancellor, is bound to hear 
an appeal, even where a near^ relative is personally interested therein. 

*rhe provision of the statute, .prohibiting any Judge from sitting 
where he is related to either of the parlies, is controlled by the constitu- 
tion as the paramount law. — ^/7i<rc Leefeetux., '2 Barbour's Gh. R., 
». «9. iV. Y. (1848.) 

This was a submission*, by the parties, in the nature of an applica- 
tion to dismiss an appeal upon the ground that the Chancellor had not 
jurisdiction to hear it. A petition was originally presented to the Chan- 
cellor, not only asking directions- that the late as^ Stan t register should 
transfer to the petitioners property which he held in his official charac- 
ter, but asking further relief against the assistant register personally. 
Under these circumstances,, the- Chancellor deemed it proper, on account 
of relationship, to refer, the petition to the Vic**vCbance]lor of the first 
Circuit, to hear and decide the same. The Vice.Chanoellor made a 
decree affecting the assistant register in his official character only ; from 
which decree the latter apfieialed. 

Hoffman, for the appellant. 
ArUhon, for* the respondents. 
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The Chancellor. — As the Constitution gives to purtiea an .ap]>eal to 
the Chancellor from all inferior equity tribunals, and the Legislature 
has made no provision authorizing an^ other person to sit for him, in n 
case where that officer is related to one of the parties, the* Chancellor is 
bound to hoar the appeal, even where a Bear relative is personally 
interested. This wa^ done by Chancellor Krnt, who took jurisdictida 
of, and heard, a Uticated cause, ia which his brother was one of tho- 
parties, and personcdTy interested. He also heard and .decided the case 
of Mooers v. Whiter 6 John. GA.,-860, where his broiher-iu-law was 
the complainant; the Legislature not havjng acithori^ed any cdier 
person to sit for the Chancellor in such a oa$6. The statute, it is true, 
prohibits any Judge from sitting, where . be is related to. either of tiia 
parties within the ninth degree of affinity or consanguinity ; but it has 
not provided for any other person or tribunal to exercise the appellate 
power, which is given to the Chancellor by the Constitution in such 
cases. The Constitution must, therefore, control, as that is the pa/a- 
mount law. 

Again ; there does not appear to be any valid objection in principle 
to my hearing the appeal in this case. For the subject .matter df the 
appeal is now, by operation of law, transferred to the new assistaul 
register, who is :not a relative ; if that subject matter ever' beleufiged to 
the lateassistant^register, under the decree which was made more than 
twenty -five years before J)e came .into offioe. And it appears:. by the 
petition, in this case, that the Law Courts, as well ^as the Vioe^Chan- 
cellor, have decided that the appellant held the legal title to the 
property in controversy in his character of assistant register merely. 
I must, therefore, hold that I have jurisdiction, and am bound to hear 
this appeal. But it. is probably a case in which an order .should be 
entered to have the proceedings c%>iitinued in the nafioe of the present 
assistant register; unless he should think proper to submit to the 
decision of the Vice-Chancellor,. and waive the appeal afier investigating 
the case* 

CONTEMPT. 

A party attached fi>r contempt in not perfor^nlog «n award, and 
sentenced to ioiiprisonment for a. definite period, is not, by undergoing 
such imprisonment, exonerated from the pSrftrimaQce of the award. 

. And ifemble, that an aciion upon the award may be maintained at 
the aaine time. — The Queen v.MevMioorthf 3 Common. Bench R.yp. 745. ' 
Eng. (184S0 



qONTBMPT-t^PETlTlONER. 

fAAer; a petition! h^diStood eyerijattbe i^oest of the respondefit's coun- 
floliiqr jais .Qonyen^ei»ce,!|he,peltiX}cuh»r incurred a conten^t, which hb had 
not cleared when the petition came on again : Heldf that he was never- 
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theless entitled to be heard. — Bristow v. Neeihamj 2 FhUl^^f Ch, H., 
p. 190. Eng. (1848.) 

CONTRACT. 

Where a contract was made, between a miller and other persons, by 
which the former agreed to take from the latter wheat, and give them 
•ne barrel of supeiSne flour for every four bushels and 361 bs. of wheat, 
and to warrant the flour to pass inspection ; Held^ that the contract was 
one of sale and not of bailment ; and that the destruction of the wheat, af- 
ter its delivery, by the burning of the mill, was the loss of the miller, 
and was no defence to an action for the price. — Baker v. Woodruffs 2 
Barbour's R., p. 620. N. Y. (1848.) 

(Welles, J., cited Noy's MaMrna 91, marg. paging, ch. 93 ; Bac. 
Abr. Bail., C; Jones on Bail, 69; Smith v. Clark, 21 Wend.y 83.) 

In an action to recover the amount of deposit-money paid on certain 
railway shares, the prospectus of the railway company setting* forth 
that 120,000 shares would be issued : Held, 1st, that the allotment of 
•nly 58^000 shares was a breach of contract, and that the plaintifi* was 
entitled to recover on that ground ; 2d, that, if it was agreed that the 
company should go on with the smaller number of shares, that was vir- 
tually a new contract, from which any individual shareholder might 
withdraw.-*- Wontner v. Shairp, 2 Carrington ^ Kirwan's R,, p, 273. 
Eng. (1848.) 

Where a contract was made by plaintiff and one H., that H. "should 
build certain houses on plaintiffs land, and procure tenants for the same 
at a given rate, and himself pay the rent till he so procured tenants, from 
the Michaelmas then next ensuing:" Held, that under the contract, no 
tenancy was created between plaintiff and H. — Taylor v. Jackson, 2 
Carrington ^ Kirtea^'s R., p, 22. Eng. -(1848.) 

A contract by which one party agrees to furnish wheat to stock a 
mill, and the other party, with the money advanced by the first to pur- 
chase the wheat, convert it into flour, and after deducting 2^ per bent, 
and the original cost of the wheat, to receive the avails of the sale of the 
Hour, does not constitute a partnership. 

In such case the wheat purchased is the property of 'the person furnish- 
ing the capital, and is only held by the other as bailee, and if levied on 
as his property, may be replevied at the suit of the person advancing the 
capital. — Johnson v. Miller, 16 Ohio R.,p. 431. (1848.) 

This is an action of Repl^oin, reserved iii Cuyahoga bounty. 

The defendant, as Sheriff of Cuyatioga county, had levied upon a 
quantity of wheat, the property in controversy, as the property of Hut* 



chm^on ^ Ok The plaintifr alaims that U b&I<Aiged to hifn* It was 
Bubiiiitted, to the Court upon the Circuit, uppn an ftgreell^ atatement of 
facts, which ibliow% and was reserved &r ^eoisioB {lere* 

*' This case is submitted to the Court upon tlie fplldwing facts, proved 
and adtnitted, to wit : The property which was replevied;^ October 20thy 
1842, ooiisisted of 9000 bushels of wheats worth $54110, which had oa 
the 19th day of October, 1842, been levied updti by the defendant (be 
then beii% 'Sheriff of said county of Cuyahoga J and was held by him on 
an execution in favor of H. B. & M. D. Wellman, against. A. S. & S. 
R. Hutchinson & Elijah Bingha'nf, who compoted t^ firm heretofore 
existing ^f Hutchinson, Bingham 6^ Co^ but which was dissolved in 
1839, on which execution there was due August 2dd» 1847, the sum 
of 9^018*92) the return made by said defendant on* said execution of 
his said levy being as follows : * Cleveland, Nov. 1st, 1842;-^In obedi- 
ence to the command of this writ. I did on the 19th day of October, 
1842;, levy op 90UU bushels of wh^at, which waa replevied out of my 
hands by the Coroner> at the suit of Dwight JohsisoUi and no money 
made. 

*'The wheat in question wad purchased Under the ootttract hereto 
attached, marked 'A,' and was in the possession' of Hutchinson & 
Co., at their said Cleveland City MiUi?, undeir said eentrlict at the time 
of said levy. The funds employed in the purchase of wheat under sakl 
contract, were provided by said plaintiflT Johnson, and deposited w.i^ 
M. 7\ Williams & Dow, and by the it) paid <tverto the said Hutchinson 
d& Co., and the said agent of the saiid Johnsdn, as they became neoessaiy^ 
and with funds so furnished the:wh^at in qtte8tt6n was purchased, paH 
by said Hutchinson & Co., and part by the a^nt of stfid JohnscHi, -as 
provided in said Contract. At the date of said levy,^id plaititiff had 
advanced about 945,000, and had receiVedbyiteleB of florin Cleveland 
and Buffalo about $1B,000.; but what amount, if any had been sold In 
New- York, or what quantity oif wheat land flociriras on hand, did not 
appear. The firms of HutcAiin^on & Cb4,tand of William Chard & Co., 
were the same, and were composed of S; R. & A. S. Hur^hinson and 
William Chard, the latter holding' an interest of one^founh part in the 
same. Said firitis of Hutehtnson and Co., and =bf Wm. Chard <& Co., so 
composed as aforesaidi, existed previous to alid daring all the time em. 
braced in said contract. At the date of said contract, Hutchinson dp 
Co. owed said plalnCifr 910,000^ and Owed U* 6ther 'pefsmis 616,000, 
which* indebtedness continued unpaid at die date of said 4eVy, and at the 
time of the levy said firm of Hutchinson ds Go. ^as entirely insolvent. 
Whenever they received money or wheat <undef <s£Ud 'cJpntract, they 
credited the same to said plaintiff, and charged him wkh any money 
deposited for his Use, as provided In the eQffiriiiit* l)^ing the whole 
time embraced iii the contract the market was declining, and the whole 
loss b;y'jtieans of said iadventure was not less than (10,000* 

" This suit was commenced by the assent, and at the "re(f ufe*st of the 
. said 3. R. Hutchin^n, acting for said Hutchiimoii d; Oo^, given the next 

6 
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day aAer the levy nforesaid. The milling assets, at the date of said 
contract, of tSie said Hutchinson & Co., constituted the principal asisets 
of 84iid firm, and which assets in all did not exceed from 92000 to S3U00. 
Said milling assets were used as required by said contract, and said firm 
of Hutchinson & Co. were in no better situation as to assets, during the 
continuance of said contract. After said wheat was replevied, Johnson 
returned it to Hutchinson ds Co., and the same was floured in pursu- 
ance of said contract." 

The agreement mentioned in the preceding statement of facts is 
as follows: 

This contract) made and entered into at Cleveland, by anc between 
Dwight Johnson, of New-York, and Messrs. Hutchinson dc Co.» of Cleve- 
land, Ohio, witnesseth : 

That Dwight Johnson hereby agrees to furnish wheat, and stock the 
Cleveland City Mills, to the full capacity of said mills, from the date 
hereof, until the fifteenth day of November next. 

The said Hutchinson and Co.^ in connection with the agent of 
said Johnson, shall purchase the wheat, using the best judgment of both 
parties. 

The said wheat so fiihiished to be floured by said Hutchinson de Co., 
at the Cleveland City Mills, and the said flour to be sold at Cleveland, 
or at Buffalo, by William Chard & Co., or be shipped to Dwight John- 
son, New-York, as said Hutchinson dc Co. may think best for their 
interest. 

Xhe proceeds of said flour to be paid over as fast as sold to the agent 
of said Johnson at Cleveland ; if sold at fiuffalo, the proceeds are to be 
deposited with H. R. Seymour & Co., to the credit of M. T. Williams 
dc Dow, and when so deposited, such proceeds shall be at the risk of, 
and shall be a payment of so much to said Johnson. The said Huichin- 
son dc Co. agree that the milling as^ts they have on hand shall be 
brought into the milling business as fast as possible, for the purpose of 
applying on their indebtedness to said Johnson. 

All flour retailed at the mill is to be accounted for by Hutchinson 
dc Co., as being paid either for the purpose of carrying on the mill, the 
support of their families,, or to said Johnson's agent. 

The said Johnson is to receive a commission of two and a half 
per cent, on all aales of flouTy except on single barrels^ retailed at the 
mill. 

At the close of this contract, all proceeds of floor sold which have 
(XMfne into the -hands of said Johnson, shall be paid and applied as fol- 
k>ws : 1st, to repay for wheat purchased ; 2d, to liquidate the balance 
due said Johnson-; aad Sd, the balance is to be paid over to said Hut- 
chinson d( Co. 

Wiuiess our hands this dxteenth day of Ai^st, 1842. 

Dwight Jobnsoit. 
HuTCHiMson d^ Co. 

In the presence of 
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Bishop 4* Backus, and BolUm ^ Kelley, for plaintiff, cited the follow- 
ing authorities : 

Story on Bailment^ sections 396-7, 413, 321-3 ; LoomU v. Mar-^ 
shal/j 12 Conn., 69 ; Turner v. Bissell, 14 Fick., 192 ; 17 Tlla^.?., 197 ; 
VCampb.,S:n, in votes; 2 H, Blk,, 590 ; Cofl. on Part,, 19; Story on 
Part., 60, 373-7 ; Story Eq. Jur., 677 ; 17 Ves., 194, 205-6. 

Andrews, Foot 8f Hoyty for defendant, cited the following authorities: 

Gates V. Gai/*.Sy 15 Mass., 310; Collins v. Eoans. 15 P/cA-., 63 ; 

ZTaymm v. TTyco^, 3 Wend,, 280 ; C/imn v. Russel, 2 Blackf,, 172 ; 12 

TTend., 131 ; 18 Pick., 278 ; 16 PicA:., 562, 567 ; 7 Coti?*., 681, in note; 

Story on Part., 511. 

Read, J. — The judgment under which the levy was made was 
against Hutchinson^, Bingham & Co. The property levied upon is claim- 
ed to belong to Hutchinson <k Co., a new "firm composed of some of the 
members of the firm of Hutchinson, Bingham & Co., which had been 
dissolved. The 89,000 bushels of wheat levied upon was furnished un- 
der the contract with Johnson, and was no part of the assets of the old 
firm of Hutchinson, Bingham & Co. 

The questions in this case are: 1st, Was. Johnson a partner? 2d, 
Under the contract was the wheat the property of Johnson or' of Hutchin- 
son & Co. ? 

If Johnson was not a partner, and the wheat under the contract was 
the property of Johnson, it renders it unnecessary to consider the question 
respecting the levy upon the partnership property to satisfy the debt of an 
individual partner, and the rule of damages in case the other partner [ 
replevy it, and the action be determined against him, as to whether it 
shall be the full value of the property replevied, or only the- residuary ' 
interest of the debtor partner, after the settlement of the partnership ac- 
counts- 

The two questions which we propose to consider, and which in our 
opinion determines this case, depend entirely upon the construction of 
the contract. 

By the terms of the contract, Johnson agrees fully to stock the 
Cleveland Mills from the 16th day of August to the 15ih day of November, 
1842 ; Hutchinson & Co., in connection with an agent of Johnson's, 
were to purchase wheat. 

This wheat was to be converted into flour by Hutchinson & Co., at 
the Cleveland City Mills, and sold at Cleveland, and sold at Buffalo, or 
shipped to Johnson at New- York, as the Hutchinsons might think best 
for their interest. 

All the proceeds of sale were to go at once into the hands of Johnson, 
or his agents. 

The Hutchinsons agree to bring on their milling assets as fast as pos- 
sible into the milling business, to be applied to discharge their indebted- 
ness to Johnson. 
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All flour sold at the mill for carrying it on, or for the support of 
Hutchinson's family or Johnson's agent, to bo accounted for^ 

Johnson to receive 2^ per'oent. on all sales except the flour retailed 

at the mills. 

On the expiration of the contract the proceeds arising from the sale of 
flour, are to he applied, 1st, to repay for wheat purchased ; 2d, to li- 
quidate the balance due Johnson ; Sd, the balance to bo paid to the Hut- 
chinsons. 

Now this is not a contract of partnership, but a mere mode by which 
they may appropi'iate their labor and the use of their mills to the dis- 
charge of their debt to Johnson, with the advantage of the rise of the 
market. The Hutchinsons agree that they will employ their own labor 
and the use of their mills in converting the wheat of Johnson into flour 
and shipping it, for the sum which can be realized for the flour, aftet 
deducting the cost of the wheat and 2^ per cent., on sales. Now what 
more is this than a mere compensation for labor cfxpended and the use of 
the mills. There is one division of property between the Hutchinsons 
and Johnson. The Hutchinsons take the whole property after deducting 
2^ per cent, on the sales, which may be regarded as compensation, or 
part compensation, to the agent to be employed by Johnson. The bare 
fact that the compensation is uncertain, or to be taken out of the profits, 
or to depend upon the profits, does not constitute a partnership. 

This is a usual mode of compensation to stimulate industry, effort 
and diligence, familiar to the books. 

We cannot' under the contract regard the money to be paid for the 
wheat as a loan or advancement to the Hutchinsons, so as to constitute the 
wheat purchased their property. Johnson agreed to stock the mills, 
he did not agree to advance money to the Hutchinsons. In the purchase 
of the wheat he employed an agent who was to act in conjunction with 
the Hutchinsons. His part of the contract was to stock the mills with 
wheat, the wheat was his property, the 'Hutchinsons were to convert it 
into flour; they were simply bailees, and their right of possession was 
onfy one of bailment. 

In this view, the Hutchinsons had no possessory legal right to the 
wheat subject to levy. They could not dispose of it to a third person, so 
as to defeat the right, of the bailor. If a third person should seize upon 
it, it would not deprive the bailor of his property and right of possession^ 
nor does it alter the bailor's right that the property was seized upon to 
satisfy the debt of the bailee. The fact that the bailee could not main- 
tain replevin in his own name against the Sheriff, the property having 
been seized in execution to satisfy a debt against him, does not impair in 
any degree the right of the bailor. 

Judgment for Plaintiff. 

Plaintiff declared upon a contract by defendant, then holding latid 
for a tprm of years, lo assign all his interest to plaintiff on paynr^eitl, by 
plaintiff, within seven years from a day named, of £140. Breach, that 
before the seven years had expired, defendant assigned all his interest 



to a Stranger. On special dtemiirrer : — ffe/4,, that it waa not neoessary 
lliat the declaration should aver tender of money, or request by plaintia» 
QT plaintifTs readiness to accept an assignment. That the breach, as 
laid, was a good ground of action, the defendant having incapacitated 
himself from performing the contract, if called on. — Lovehck v. frank' 
iyny 8 Queen's Bench JR., p. 371. Eng. (1348.) 

Words used in a contract are not to be construed in a frivolous or 
ineffectual sense, when a contrary ex{ikition can be given them ; and 
where the meaning of the language used is doubtful, or susceptible of 
two senses, that is to be adopted which would give effect to the instru- 
ment as a legal contract, rather than that which would render it inoper* 
ative.— 2%ra// v. Newall, 10 Vermont R,, p. 202. (1848.) 

It is not every partial neglect or refusal to comply with some of 
tfie terms of a contract by one party, which will entitle the other to 
abandon the contract at once. In order to justify an abandonment of it, 
and of the proper remedy growing out of it, the failure of the opposite 
party must be a total one ; the object of the contract must have been 
defeated, or rendered unattainable by his miscondutt or default.— 
Selby V. Hutchinson, adm*r, 4 Gilman's R., p, 819. Rls. (1848.) 

{Harvey cited FiJJent v. Armstrongs 34 Eng, Com, Law, 1(50; 
Freeman v. Taylor ^ 21 Eng, Com, Law, 250, 251 ; Franklin v. Miller y 
51 Eng. Com. Law, 148 ; 1 ^. S. Dig., 125, sec. .549 ; Dtiht v. Silk, 
5 East, 451 ; Potter v. Titcomh, 22 Maine, 300.) 

in a contract to pay money, in which it is expressly stipulated that 
the instalments shall be paid at specified times, and that if any one 
instalment is not promptly met, the whole sum shall be due and payable, 
time is pf the essence of the contract ; and if the party agreeing to pay 
fails to do so, he is not entitled to relief in equity. — Sneed et al. v. 
Wiggins et al, 3 Kelly's R., p. 94. Ga. (1848.) 

,In Equity. Bill and Answer, and motion to dissolve injunction. 
In Lee Superior Court. May Ternii 1847. Before Judge Warren, 

The bill charged that the defendant Jones had obtained two several 
judgments at common law against the complainants, founded on joint 
and several notes, given by the complainants to Wiggins, the pthex 
defendant in the bill ; that complainants were about to appeal from 
said judgments to a special jury, when said Jones agreed in writing that 
if complainants would not appeal, he would give Jime on the judgments 
•oa the following terms, to wit : 8500 to be paid on said judgments .on 
the 5th day ^4:>f November, 1845 ; one-third of balance remaining due on 
the 1st January, 1847 ; one-half of the remainder on 1st January, 
1848 ; and the remaining balance on the 1st January, 1849, provided 
Jto other yi. fa. should levy; and provided further, that if any of the 
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instalments should not be paid at the times specified, then the said Jonei 
should proceed with his fi. fas. The 9500 instalment was paid at the 
time stipulated, but the instalment to be paid on 1st January, 1847, was 
not paid until the 11th February, 1847 ; and then was not paid to Jones, 
but to the clertc of the Court. 

The bill charged that Wiggins (whom the bill alleged to be the true 
owner of the notes, and called upon to discover that fact) had received 
the money so paid to the clerk, and had, in a conversation with one of 
the complainants, recognized fk\d payment as a substantial compliance 
withjthe terms of the agreement giving time, and had further promised 
to take no advantage of the failure to pay at the time specifiecU 

The bill charged that Jones had ordered the fi. fat* to proceed, and 
that they were levied. The bill further cbai^d, that the complainants 
had a good defence to the notes (for which see opinion of Supreme 
Court) on which the judgment was founded, which they cou^d have 
ahown had they appealed ; and they closed with a prayer that the /. 
faz. might be enjoined, and for relief, ^c. 

The answers admitted all the facts charged, except they denied that 
Wiggins had recognized the payment made on the 11th of February, 
1847, as a substantial compliance with the agreement, or had promised 
not to take advantage of the fulure to pay at the proper time. And 
they.further denied all the facts constituting the defence claimed by the 
complainant to the notes. 

The defendants then moved to dissolve the injunction on the coming 
in of the answers. 

The Court below sustained the motion to dissolve, and the complain* 
aint^ excepted. 

Xr^oft 4* Hines, for the plaintiffs in error, insisted that if time is ever 
material, or of the essence of a contract, it is so only in those contracts 
for the sale and purchase of property, and not then if compensation 
can be madQ ; but never in contracts for the payment of money.—- 
Eaton V. Lyoit, 3 Tf*., 69*2 ; Harrington v. Wheeler ^ 4 Ves., 186 ; 
Seton V. Slade, 7 Fe*., 274 ; Wadman v. Calcrafi. 10 Fm., 67 ; San- 
ders V. Pope, 12 Fm., 282 ; HiU v. Barclay, 16 Fm., 402 ; S. C, 18 
Fm., 56 ; Reynolds v. PittSy 19 Ves., 143 ; Hack v. Leonard, 9 Afod., 
91 ; Cage v. Busseflj 2 Vent, 332 ; 9 JWorf., 22. 

That in all agreements or contracts for the payment of nK>ney, hay* 
ing a penalty or forfeiture attached in case of non-payment at a given 
day, as in this case, time is not of the essence of the contract, but is 
designed merely to secure the due fulfilment of the principal obligation, 
which is the payment of the money. And if the party obtains his 
money he gels all he is entitled to.— 2 Story Eq,, sees, 1313, 1316; 
Fonb. Eq.y 131, ck. 6, sec. 4, note h ; Skinner v. Dayton^ 2 Johii. Ch,r 
535 ; Peachy v. Duke of Somerset, 1 Strange, 44 ; Duncan v. Lyon^ 
3 John, CA., 356 ; BenediU v. Lynck^ 1 John. CA., 370 ; 7 Pai^e. 
850. 

That the forfeiture was waived, Wiggins having received the money 



from the clerki and no notice having been given of an^ intention strictly 
to enforce the agreement. 

That the Court will not dissolve any injunction unless the denial of 
the equity in the bill is positive, or if the answer is evasive, or if its 
statements are improbable, or if substantial justice cannot be done 
without retaining the bill ; but will act always according to its sound 
•discretion, to be governed by the nature of the case. — 2 John, Ch, 105 ; 
1 Paige Ch,, 100 ; 4 id., 112; 2 John. Ch., 204; 1 Hopk. CL, 148; 
Dan. Ch. Prac., 1341. ' 

Holtf for the defendant in error. In this case the defendants in error 
insist that the Court below committed no error in ordering the dissolution 
of the injunction of the plaintiffs in error ; and submit, 

First. That when the answers deny the facts and circumstances 
upon which the equity of the bill is based, the injunction will be dis- 
solved. 

Second. That Courts of Equity pever extend contracts beyond the 
limits and terms embraced in them by the parties themselves. 

Third. That contracts for indulgence or forbearance, on the pay. 
ment of ascertained debts, especially judgments, both in courts of law 
and equity, are to be strictly construed ; and if the same be agreed to 
be paid by instalments, any failure to pay an instalment at the time 
stipulated entitles the holder to proceed to collect the whole, even 
though certain of the instalments be not due according to such contract. 

Fourth. That the injunction was improvidently granted in this case, 
to wit : the complainants show themselves to have violatedthe contracts, 
the benefit which they wish rendering no sufficient excuse or apology for 
such violation, and are therefore not entitled to any relief in the nature 
of a specific performance. If they are entitled to any other relief, or 
have sustained damage, they have ample remedy at law. 

The defendants in error further insist, in this particular case, that 
under the 5th section of the law organizing the Supreme Court, they are 
entitled to have damages awarded them. 

Authorities cited. 1 Kellyt 9 ; 2 Stor. Eq. Jur.y iith Specific Per* 
formance of Personal Contracts, sec. 718, et seq. ; 4 John, Ch., 559. 

By tJie Court — Nisbet, J., delivering the opinion* 
This was a motion to dissolve an injunction upon the coming in of 
the answer, upon two grounds. 

1. Because the equity of the bill was fully sworn off. 

2. Because the time mentioned in the agreement for the payment 
of the money was of the essence of the contract ; and the complainant 
having, as appeared by the bill, failed to pay at the time, he was not 
entitled to a specific compliance on the part of the defendant in a court 
of equity. 

Suits were instituted at law by Jones, one of the defendant? in this 
bill, against the complainants upon several promissory notes given for 
the purchase of lands and negroes. To these suits a failure of con- 
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sideratioa in part was pleadeJ, in this, that two of thft negroes were 
unsounrl. It was further pleaded, that one of the defendants had 
received with the family of negroes which he bought from the plaintiff 
an aged and infirm slave, not embraced in the contract ; that he had 
supported her for several years, and that he was entitled to an offset 
l(gainst the plaintifTs demand, and for her maintenance. 

At the trial term, the defendants confessed jud«ment for the plaintiSf 
reserving the right of appeal. Before, however, the appeal was entered, 
as was agreed between the parties, in consideration that the defendants 
would not appe^ly that the plaintiff should give tliem time upon th^judg- 
ments. ItAvas accordingly stipulated, that the defendants, in considera« 
tion of their forbearing to appeal, and permitting judgment to pass 
against them, should pay the judgments by instalments, and if any ons 
of the instalments should 7wt be paid at Hie time it fell due, the whole 
amount should le due and collectahht and the plaintiff might then pro- 
ceed to levy and collect it. One of the instalments falling due on the 
first day of January, 1847, was not paid at the time, but was paid on the 
lllh of February thereafter, to the Clerk of the Court, and was received 
by the plaintiff about the 20th of the same month. This bill, alleging 
these facts and others yet to be stated, was filed to enjoin the plaintiff, 
who had levied them, from proceeding on the executions issued on the 
judgments, praying that the offsets for the maintenanpe of the old and 
infirm slave might be allowed, and that an abatement be decreed, 
by reason of the failure of the consideration aforesaid ; and that the 
plaintiff be held to abide his agreement. 

. We consider that there is no equity in this bill arising out of the 
transaction anterior to the agreement. If the defendants had a good 
defence to the notes, it was available at law. They do not charge ina- 
bility to prove it without resort to the conscience of the plaintiff; and if 
there was equity in the bill growing out of the failure of consideration 
and the offset, it is discharged in the answer by a point-blank negative. 
The rule upon this subject is so well understood that it need not be here 
repeated. See 1 K^lly, 9. The only questions in this case are 
these : — was the (imc stipulated for the payments of the instalments, of 
the essence of this contract ? If it was, then the complainants in the bill 
were bound to abide it, and are not entitled to come into a Court of 
Equity to have the defendant enjoined and held to a specific conformity. 
And did the acceptance of the money, after the time when it fell due, by 
the defendant, waive the forfeiture of the contract by the complainants 1 
The complainants state, as an excuse for their not meeting the payment 
at maturity, that they supposed, from previous commimications had with 
' the defendant, that he did not desire the money to be paid at the lime 
agreed upon in the instrument, and, if he did, that he would not take ad- 
vantage of iheir failure, and therefore made but little preparation to pay, 
but expected and held themselves liable to pay the money when it was 
demanded. 

They state further, that no demand was ever made. All of which 
excusatory allegations are unequivocally denied in the answer. Not 
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only so, but the answer charges that the complainants, or one of them, 
was noiified previously to the instalments falling due on the first of Jan- 
uary, 1847, that it would be expected at the day, and that the contract 
would be forfeited if it was not paid. This deniotl leaves the complain- 
* ants without equity, so far as their excuse is concerned for not paying 
promptly according to their agreement. They come into equity therefore, 
admitting their own default, and with no excuse for it. They do not 
aver readiness, and eagerness, and anxiety to pay. They charge their 
failure to pay, neither upon accident, fraud, nor the act of the defend* 
ant; Iwt say, that payment on the 11th of February, after the money 
fell due in January preceding, was a substantial compliance with their 
contract, and, if it was not, the acceptance of the money was a waiver 
of the forfeiture, and therefore they are still entitled to the benefits of the 
contract. 

This is not a contract for the purchase of property, real or personal ; 
it is a contract for forbearance to collect a judgment. The consideration 
movingAhe plaintiff in the judgment to enter into it, was the declining 
of the defendants to appeal, by which he got an earlier lien ; and the 
consideration moving the defendants, was time and the privilege of pay- 
ing the debt by instalments. Having declined to appeal, in considera- 
tion therefor the plaintiff covenants with the defendants, that they shall 
pay the debt in certain specified instalments; and they with' him, that if 
the instalments are not met at maturity, the whole debt shall be. due, 
and that the plaintiff shall proceed to collect it. The second instalment 
not having been met at maturity, the plaintiff levied for the whole debt. 
Now the bill is filed to enjoin him, and for the other purposes men- 
tioned. 

It is a bill for specific performance, operating by injunction. That 
equity has jurisdiction for such a purpose in a proper case made, is not 
questioned in all cases of this sort,' although the Courts act merely by 
injunction, to pi'event the breach of the particular covenant, it in 
effect secures thereby a specific performance. Eden on Injunctions^ ch. 
2, p. 27 ; lb., ch. 10, p. 198; 2 Bro, Ch., 64 ; 3 Bro. Cas,, 874 ; 4 Id., 
395; Story f Eq, Jur., sec. 721. This analysis of this contract, and 
this statement of the form in which |he aid of the Court of Chancery is 
invoked, will be found necessary to a proper understanding of the judg- 
ment we are about to pronounce. 

' The general doctrine is, that in contracts for the purchase of, or in 
relation to real estate, time is not of the essence of the contract. The same 
rule we think may be considered, particularly in this country, as appli- 
cable to contracts or agreements for the purchase of personal property. 
It is not necessary to the case before us that we review the numerous 
cases upon this intricate question. 

It is not necessary, for this reason, that the discussions upon it grow 
mainly out of contracts for the purchase of property, and that is not a 
contract of that kind ; and for the further reason, that this case, if it 
does fall within the principles ruling contracts in relation to lands, falls 
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also obviously within one of the exceptions to' the general rule ahovo 
anoouDced. 

But that the curious reader may pursue the inquiry with facility 
into the recesses of the general doctrine, we refer him to the following 
authorities : 1 FonbL Eq., b. 1, ch. 6, sec. 2, note e ; Sttgden on Fen* « 
«br«, ch. 8, sec. 1, p. 359, sec. 4, pp. 375 to .379, 7/A edit. ; 7 Vese^, 
Jr., 202 ; 1 Atk., 12 ; 4 Bro. Ch., 329 ; Id., 469 ; 4 Vesey. Jr., 472, 
note, 5 Id., 736; 7 Id., 265; 14 Id., 426; 18 Ji., 335; 6 Madd., 
19, 25, 26 ; 1 Sim. ^ Stu., 590 ; 2 Id., 29; 5 Cranch, 262 ; 6 Wheat., 
528 ;' Story E^r. Juris., sec. 776, iwto; 4 Dallas^ 345; 1 Ytmnge ^ 
Collier, 415 ; 1 JStc««., 376 ; Jeremy Eq., h. 3, p. 2, cA. 4, pp. 461, 
462. 

I have stated, that in contracts for the purchase of land, time is not 
of the essence; but to this general rule there are some exceptions. 
Time is of the essence of a contract when the parlies have expressly so 
treated it, or when it u necessarily so, from the nature and circumstances 
of the contract. The authorities already quoted, or many of th^m, sus- 
tain this exception ; but in its support see particularly, 1 Johns. Ch.^ 
370 ; 4 Id., 560, 561 ; 1 Younge 4- Collier, 415 ; Story Eq., sec. 776 ; 
'4 Bro., 469 ; 4 Vesey, Jr., 589, noU ; 7 Id., 265. In Uoyd v. CoUett, 
Lord Loughborough argues as follows : *' There is nothing of more im-, 
portance than that the ordinary contracts between man and man, which 
are so necessary in their intercourse with each other, should be certain 
and fixed, and that it should be certainly known when a man is bound 
and when not. There is a difficulty to comprehend how the essentials 
of a contract should be different in equity ai^d at law. It is one thing to 
say the time is so essential that in no case in which the day has been by 
any meads suffered to elapse, the Court would relieve against it and 
decree performance ; the conduct of the parties, inevitable accident, d&c, 
might induce the Court to relieve. But it is a different thing to 
say, the appointment of a day is to have no effect at all, and that it is not 
in the power of the parties to contract that if the agreement is not exe- 
cuted at a particular time, they shall be at liberty to rescind it. I want 
a case to prove that when nothing has deen done by the parties this 
Court win hold, in a contract of buyin{v and selling, a rule, that the timfi 
is not an essential part of the contrlct." 

In the case of Benedict v. Lynch, 1 Johns. Ch., 375, Chancellor 
Kent sums up a review of the cases with .the following opinion : " It 
may then be laid down as an acknowledged rule in the Courts of Equity, 
that when the party who applies for a specific performance has omitted 
to execute his part of the contract by the tijne appointed for that purpose, 
without being able to assign any sufficient juslitication or excuse for his 
delay ; and when there is nothing in the acts or conduct of the other 
party that amounts to an acquiescence in that delay, the Court will not 
compel a specif c performance. The rule appears to be founded in the 
clearest principles of policy and justice. lis tendency is to uphold good 
faith and punctuality in dealing. The notion that seems too much to 
prevail, that a party may be utterly regardless of his stipulated pay- 
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ments, and that a Court of Chancery will almost at any tirtie reliere 
hirn from the |>enalty of his gross negligence, is very injurious to good 
morals, to a lively sense of obligation, to the sanctity of contracts, and to 
the character of Ihis'Court. It would be against all my impressions of 
the principles of equity, to help those who show no equitable title to 
relief." Nothing that f could say would add to the eopiouaicss and 
strength of this reasoning ; it is entitled to be, upon the case before me, 
conclusive in its authority, because the case in which it was announced 
is like this case. TAere, as Aere, there was a contract to pay money by 
instalments at particular times, and upon failure to pay, the whole con- 
tract was to be void. There, as here, there was a failure to pay accord* 
ing to the agreement ; and there, as here, the party in default went into 
a Court of Equity for a specific performance, without showing any thing 
to justify or excuse his default. In a more masterly way than any 
where else in the English books, so far as my research has extended, is 
this subject presented in Hepnell v. Knight, 1 Younge <^ Collier, 415, by 
Mr. Baron Alderson. 

His opinion is so satisfactory, that I shall make no apology for 
making from it the following extract : " N^w the first question is, Was 
fime of the essence of this contract ? After examining with as much 
attention as I can the various cases brought before me durir/g the argu- 
ment, it seems to me to be the result of them all that a Court of Equity 
is to be governed by this principle ; is to examine the contract, not 
merely as a Court of Law does, as to what the parties have in terms 
expressed to belhe contract, but as to what is in truth the real intention 
of the parties, and to carry that intention into efilect. But in so doing 1 
should think it prudent, in the first place, to look carefully at what the 
parties have expressed, because in general they must be taken to 
express what they intend ; and the burthen ought, in good reason, to be 
thrown on those who assert the contrary. In the case of a mortgage, 
however, which I use for the purpose of illustration rather than as at all 
parallel to the present case, the Court, looking to the real contract, 
which is- a pledge of the estate to pay a debt, treats the time mentioned 
in the mortgage deed as only a formal part of it, and decrees accord, 
ingly, taking it to be clear that the general intention should override the 
words of the particular stipulation. * So in the ordinary case of the pur- 
chase of an estate, and the fixing of a particular day for the completion 
of the title, the Court seems to have considered that the general object 
being only the sale of the estate for a given sum, the particular day is 
merely formal, and the stipulations mean, in truthj that the purchaso 
shall be made in a reasonable time, regard being had to all the circum- 
stances of the case, and the nature of the title to be made. But this ia 
only a corollary from the general position, which is, that the real con^ 
tract, and all the stipulations really intended to he complied with literally, 
shall be carried into eject. We must take care, however, that we do 
Hot mistake the corollary for the original proposition. If, therefore, the 
thing sold be of greater or less value, according to the efiluxion of time> 
it is manifest that time is of the essence of the contract^ and a stipula* 
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tipn as to time inust thea be literally complied with in equity aa well a9 
at law. The coses of the sale of stocks, and of a reversion, are 
instan-ces gf this. So, also, if it appear that the bhject of one party, 
knowp to the other, was .that the property should be conveyed on or, 
before a given period, as the case of a house for residence, or the like, I 
do not see therefore why, if the parties chtH)se even arhilrariJy^ provided 
hfilh of them intended so to do, to stipulate for a particular tiling to be 
done at a particular time, such a stipulation is not to be carried Jtferally 
into effect in a Court of Equity, That is the real contract. The parties 
had a right to make it* Why then should a Court of Equity interfere to 
make a new contract which the parties have not made V^ 

It seems, then, manifest from these authorities, that if the parties 
expressly agree that, time shall be. important ; if they stipulate th*)t a 
thing shall be done, or not done, at a given time, then time is of ,he 
essence of the contract. And it must be observed, Courts of Equity, as 
well as of law, will hold the parties to their agreement ; they will make 
for them no new contract. Even if the stipulation as to time be arbi- 
tfary, if the parties make it, it must be carried into effect ; the intention 
must prevail. In this case, there was an express stipulation as to lime. 
The parties agreed that the money should be paid at specified times^ 
and if not paid promptly the whole debt should be collected. Such was 
clearly the intention of these parties, and we must, as did the Court 
below, hold them to a literal fulfilment of it. The complainants in this 
bill are not therefore entitled to relief in this Court, unless the conduct 
of the defendant in receiving the money after it was paid amounted to a 
waiver of the forfeiture of tiie contract. Before considering whether it 
was or not, it is an obvious remark, which we hasten to make, that if 
the principles laid down by Cl^ajicellor Kent and Baron Alderson are 
true, as applicable to contracts for the purchase of property, a fortiori 
they are true as applicable to contracts like this, which have relation to 
t^e payment of money ahne. In all commercial transactions time is of 
the utmost importance. Promptness in meeting engagements to pay is 
t^e soul of commerce, and the basis of credit. It is indispensable to 
trade. The same reasons of right and policy, which make time so 
important in agreements to pay money on promissory notes and bills of 
exchange, apply to this agreement. • 

Another remark is this : it is not necessary, in order that the defend- 
»Dt should resist the plaintifTs application for a specific performance, 
that he (the defendant) should show that he has been damaged by the 
complainant's default. Although not damaged, he has a right to insist 
upon a literal compliance ; or rather, the law will presume that he has 
been damaged. — 1 John. Ch', 379. 

In looking at this case, I am ready to exclaim, as Lord Lough- 
borough did in Lloyii v. CoUett, '* An equity arising out of one's own 
neglect ! It is a singular liead of equity P^ 

Still, if the defendant did in fact waive the forfeiture of this contract^ 
fiiat may entitle the complainants to relief in equity. 

We have seen that be did not waive the payinent pf thQ ;iippej a^ 



CONTBA0T< ^ 96 

tli^ maturity of the instalment on the 1st of J&nuitry, 1847. The bill 
does not chargfe that he either Buthartzed or acquie^oed in the delay of 
payment.' Nor did he do any a^t after the 1st of January, 1847, whicb 
can be construed into a waiver, or remission^ of the forfeiture. His 
recfiving the money, and giving the complainants credit for it on the 
judijmeijt, does nof^ in our opinion, amount to a warver. That belonged 
to him with or without a forfeiture of the contract. Nothing short of a 
new contract could restore the complainants to the benefits of the con- 
tract which th^'y had lost, and thatoiras not made. There was nothing 
for the defendant to do, which, if done, or which the complainants had 
omitted to do, which, if permitted still to do, could restore rhem. We 
1Y peat that uothing short of an express undertaking, on the part of the 
detcndant, could restore the complainiuits to the benefits of their biLkeir 
contract. They show no equity, and are not entitled to the injunction 
prayed for. 

Let the judgmerii of the Courl behw be affirmed, 

A contract reduced to wriring by a party, and the execution thereof 
witnessed by his agent, is binding on the other party ; ho fraud or rais^ 
take being pretended, although its legal effect may have been misappre^ 
headed, -^Strokecker v. The Farmers' Bmdc, 6 Barr\s 12., p. 4i. Pav 
(1S48.) . • 

A demise for two years, at a yearly rent, is an entire contract, and 
by an acceptaric© of a surrender before the expiration of the secbild y«ar> 
the landlord, having destroyed bis right to repover the entire rent of that 
year according to the covenants in the lease, cannot recover any part of 
it, and is therefore not permitted to claim pro rata^-^Greider^s Appeal^ 
b Barr's R.y p. ^22. Fa. (1848.) , 

(Bell^ J., cited Hallsy, BurgesSy 5 Bam. ^ CrjBS., 332; 11 Eng*. 
Com. Law, 246 ; Grimman v. Legge^ 8 Bam. 4* Cres., 324; 15 Er^^ 
Com. Law, 229; Bain ^ Clark, 10 Johm., 266.) 

A contract for the sale of " shares " in a projected railway, is not 
within the statute of frauds. • 

Such a contract is satisfied by a tender of a " letter of allotment," 
where from the circumstances it may be inferred that the parties dealt 
up>n the fooling of such document being equival^lt to scrip ; and, coftse*. 
quently, thero may be a complete breach of siich a contract before the 
a<;ttial existence of any "scrip" or **^ares" properly so called. — 
Tempest et al. vj Kilner, 3 Common Bench iR., p. 249. Eng- (1848.) 

Assumpsit. The declaration stated, that^ on the 18th of July, 1844^ 
the plaintilis, at the reqtiest of th^ deibndant^ bargained and agi*eed to 
buy of the defendant, and the defendant iheii bargained and agreed to 
sell to the phdntitfe, a cc^rtain interest or sh:ire of him, the defendiirit, iH 
a certain compiiny or parlneTsiiip undertaklbg^ for- constructing a raik 
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way from the parish of Ashton-under-Lyne, near Manchester, in the 
county of Lancaster, to the parish of Ki«kheaton, near Huddersfield, in 
(he county of York, to wit, 100 shares in the said company }k partner, 
ship undertaking, at a certain price in that behalf, to wit, 15s. premium, 
for each and every share, that is to say, 15s. for each and every share, 
in addition to such sum or sums as at the time of the transfer by the 
defendant to the plaintiffs, should have been paid to the said company or 
partnership in respect of the said shares and each of them ; that on &c. 
last aforesaid, in consideration thereof, and that the plaintiffs, at. the re- 
quest of the defendant, then promised the defendant to accept, wHIun a 
rectsonable Ume, a transfer of the. said interest or shares, and to pay for 
the same at the rate or price aforesaid, the defendant then promised the 
plaintiffs, wWiin a reasanable time, to transfer the said interest or shares 
to them, the plaintiffs; that, although a reasonable time fur the said 
transfer of the said interest or shares had long elapsed before the com- 
mencement of the suit, and the defendant, long before the commence- 
ment of the suit, and afler a reasonable time from the making of the 
aaid agreement and promise had elapsed, t^ould and might and ought to 
have transferred the same to the plaintiffs, upon payment of the price 
thereof .af^cr the rate aforesaid ; and although the plaintiffs had always, 
from the said time of the making of the said agreement and promise, 
been ready and willing to accept the trahsfer of the said jnterost and 
shares of him, the defendant ; and to pay for the same at and after the 
rate in that behalf aforesaid, — whereof the defendant, during all the time 
aforesaid, had notioe,-*-^nd although the plaintiffs, after the lapse of a 
reasonable time for the transfer of the said interest or shares of the de. 
fondant, to wit, on the Ist of November, 1844, requested the defendant 
to transfer the said interest or shares to them the plaintifis, and then 
tendered and offered to pay for the same at and after the rate in that be- 
half aforesaid :'yet the defendant did not nor would, when so requested 
as aforesaid, transfer, and had not up to that. time transferred, to the 
plaintid^ the said interest or shares of him, the defendant, in the said 
company or partnership undertaking, but had neglected and refused so 
to do ; and that, by reason thereof, the plaintiffs had lost divers great 
gains and profits which might, and otherwise would, have accrued to 
them from the transfer of the saicj^interest or shares to them as afore- 
said, &o. ' 

The defendant pleaded, first, non assumpsit ; secondly, that the 
plaint!^ were not alwuys, from the x\m^ of making the acrreement and 
promise, ready and willing to accept the transfer of said interest and 
shares of him (the defendant), and pay for tlie same at and after the 
rate in the declaration in that behalf mentipne<i, modo el fornm ; 
thirdly, thai before any breach of the promise, the pluiniitfs discharged 
the defendant from performing the agreement, &c. 

Tho cause was tried before Pattbsson, J.« at the last York assizes, 
when the fiicts appeared to be as follows: On the Mh of Ju>y. 1844, 
the defendant contracted to soli to the plaintiffs 1(K> shares in a proj»>cted 
railway, to be called the Hudder^id amd Manckesler Railway, at a 
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trerflium of l5s. per share. At the time of the contract the defendant 
ad only a letter of allotn)ent, entnling him to become a shareholder ;' 
there being no shares or scrip then in existence. On the 12th of 
August, the defendan.t refused to complete the contract. Scrip waa 
i^oed in October. The act incorporating the Company was not passed 
until the 2 1st of July, 1846. On the part of the defendant, it was 
objected that the contract was void, being within the sevetiteenth section 
of the statute 29 Car,, ch, 3, inasmuch as the memorandum of the bar. 
gain di^ not disclose the price. In answer to this objection, the plain- 
tiff's counsel referred to Humble v. Mitchell, II Ad. ^ £., 205 ; 3 P. 
4* -D., 141, Y'^here it was held that shares in a joint-stock banking com-' 
pany are not goods, wares, and merchandises, within the seventeenth 
section of the statute of frauds, nor an interest in land within the fourth 
section. 

It was then insisted that the Contract was not proved ; the contract 
declared on being for the sale o( shares, whereas the document produced 
(the letter of allotment) showed that there were none at that time in 
existence. To this it was answered, that it did not lie in the mouth of 
the defendant to contend that the things whieh he had contracted to sell 
as shares were not strictly and properly so called. 

A verdict was found for the plaintiffs, damages £150,* being the dif- 
ference in value of the shares between the date of the contract and the 
day of issuing the scrip ; leave being reserved to the defendant to move 
to enter a nonsuit, or to reduce the damages to £25, the difference m 
value between the date of the contract and the 12th of August, when the 
defendant first refused to complete the contract. 

Leave was reserved to the plainlifis to amend the declaration, if 
necessary, by substituting for '< shares" the words "scrip, or represen* 
tative of shares." 

ByleSy accordingly, in Easter term last, obtained a rule nisii 

Ta/fourd and Cleasby now showed cause. It was not corapeteint to 
the defendant, who, at the time of entering into the contract, treated and 
dealt with the letters of allotment as " shares," aflerwards to turn 
round and insist that no such things as shares w^re then in existence. 
In the 7 & 8 VicL, ch. 110, sec, 3, the act for the registration of joint- 
stock companies^ the word " share" jjs adopted by the Legislature as 
descriptive of an interest of this kind. [Maulb, J. — That provision has 
reference only to the sense in which particular words are used in that 
aftt; it does not purport to give a general signification to the words 
themselves. The <|UPSlion here is, whether the term " share" does not 
accurately describe the article the one party intended to buy and the 
other intended to- sell.] Then, as to the damages,- the jury have 
properly asst'ssed the amount the plaintifi« are entitled, to recover, pro- 
vided the defendant's brrjach of contract took place only at the time 
when he first became enabh?d to perform his engagement by delivering 
scrip, viz., in October, 1844. 

Byies^ in support of the rule, was not called upon by the Court. . 
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TiN'DAL, C J.— ThertJ Waaaconlplete breach of the c30fit,Tftct when 
the defendant, on the l^h of August, declined to perform it. He waa 
bound then to deliver the document with reference to whidi the parties 
were dealing. I think the plaintiffs are not entitled to damages beyond 
that day ; they had no right to lie by until the cot)cern became profit- 
able. "The rule must be made absolute to reduce tlie damages to JS25» 

Maule, J. — I am of the same opinion. The contract was to be per- 
formed within a reasonable time from the. 18th of July, by the delivery 
of that which the parties at that time mutually had in their coutempla- 
tion. — See Mitchell v. Newhall^ lb M, ^ W',,:M)9; I^amerl v! Heathy 
15 M. 4- W., 486 ; Shepherd v. Joknsm, 2 East, ail ; Mc Arthur v* 
jLord Seafarlht 5 FctunLj 257 ; Vemghan v. Wood^ 1 Mylne ^ Keene^ 
403. 

The rest of the Court concurring. 

Rule ahiokUe according^. 



CONTRACT— BANKRUPTCY. 

An agreement is entered into for the sale of a ship at sea, when she 
should arrive at her port of discharge, for J&4000 ; and that within one 
month after her arrival, or such further time as should .be necessary for 
repairs and discharging the cargo, the purchaser should, on the execu- 
tion of a bill of sale to him of the vessel, deliver promissory notes for 
the purchase money, in default whereqf the vendor was to be at liberty 
to re-sell, and the purchaser was, within a month after the re-sale^ to . 
pay the loss occasioned thereby ; and if the ship was lest, the agree- 
ment was to be void^ The puf chaser becomes bankrupt before the ship 
arrives, and on the assignees declining |o complete the contract the 
vendor re-sells : — Htld^ that he could not prove for the loss occasioned 
by the re-sale. — In the matter of GaUs et alsx, 1 Be Gex's R.j p. 100. 
Eng. (1849.) 



CONTRACT— CLERK. 

A trader borrowed £550, under an agreement by which the lender 
was to become his clerk at a salary of J&222 10s. a year. Ti>e trader 
agreed to produce his accounts and balance sheet to the lender, who was 
to get in the debts, and alone to draw checks on the banking account. 
If the balance was in the trader's favor at any time, he migiit draw to 
the ^amount of it. On payment of the loan, or on proceedings being 
taken to recover it, the agreement was to be at an end. The lender was 
to have the option of beoomijig a partner* On the trader becoming bank- 
rupt: — He/di Ist. That the lender was a clerk enliiled to payment of 
three months' salary in fulL 2nd. That the circumstance of the clerk 
having been absent from business owing to ill health for the three months- 
immediately preceding the bankruptcy, with the bankrupt's sancfion,. 
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did not take away this nghu-^Ex parte Harris^ I De Crtaf» JS., p. 165| 
Eng. (1849.) 

' CONTRACT— DAMAGES. : 

•  ' 
Id ooVenant on an executory contract for the sale of lands by xhh 
vendee against the vendor, where the latter has been unable to perform in 
consequence of a defect in his title, the rule of damages is the same as 
in an action on the covenants as to title in a deed. 

In^siich a case, the plaintiff can onfy recover &r sucii part of the con- 
sideration as he may have paid, with interest. 

He cannot recover the expenses of taking possession, or of commence 
ing the cultivation of the land, though he entered pursuant \o the terms 
of the contract.— Pftors v. MeKean, ADenio's R,,p. 546. JY. F. (1849.) 

(Bbonson, C. J. cited Slaats y.'Es^ors rf Ten Eyckj 3 CaineSy 111 ; 
Pitcher v. Livingstanj 4 Jokns,^ 1 ; Kmney v.- Watts^ 14 Wend., 38 ; 
Kelly V. DuUh Church, 2 HUl, 115 ; Flureau v. ThomhiU, 2 William 
Black.^ 1078 ; Baldwin v. Muntiy 2 Wend., 399 ; Walker v. Monroe, 10 
£. 4- C, 416.) 

CONTRACT— DELIVERY. 

Whej^ there has been- a partial delivery and acceptance of* goods, 
and refi!mil to accept the residue, under an entire cont'raot, an action for 
goods sold, and a recovery therein, is a bar to an action for not accept- 
uig the residue.-**Camir v. GarrigueSy 6 Sarr*e S.,- p. 152. Jra. 
(1846.) .  

(BuRNSiDE, J., cited 1 Com. Dig. tk. Aetiony K. 3, PL 2, sec. 2, 
235 (Day's Ed.) ; Smith v. Jones, 15' Johns., 229 ; farrington v. 
Payne^ 15 Johns., 431 ; 16 Johns., 136 ; 6 Serg. 4* RamU, 57 -, 3 
WaUsi^ Serg., 186; 2 Shepley, ^4 ; 1 Tidd's Prac, 647.) 



CONTRACT— FEME COVERT, i 

No contract or agreement for materials, or work, or labor, can be 
entered into with a' feme covert, so as to enable a mechanic to enforce a 
Hen upon the building for the materials found, and work and labor 
d6ne. * 

Frequent protracted absence of the husband and the practice of his 
wife in transacting business as a feme sole, will not remove her dis- 
ability. — Rogers V. Phillips et ux, B EngUsVs R., p. 365. Ark. 
(1849.) 

(Conway, B. J., cited 2 Black. Com., 442; CkiUy onContraets/A, 5, 
29 ; 1 Black. Com., 442 ; ChiUy an Coitiraeis, 40—1.) 

7 
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CONTRACT— MISTAKE. 



Where partiee otalnA ftr liie sale of hii^, for a gross sum or 
prioe, under a mutual mistake as to the quantity contained in the pared 
«C2id, botfevitig it la contain about a feuilib more than its antual contents, 
and the leedea haa taken ynsseeribn^ made valuable pentiamnt impioTe- 
ipenta, and iai4 pearlv all l&e price ; equity will compel tiie vendor lo 
convey the land actuany euKoad bv him, wi& a rateable dedttotion from 
tbe pHoe lar Ika deAcieocy.-^VoaHbM r. JD^ M§ir, « OndfgrdU Gft. 
-R.,p. 614. N. T. (184».) 



GONTRACT-^JTOTE. 



Aaadtbiicaiiaot ha riMtiutaiiied cb aHotigioal oobtraet fi>t goods 
sold and deliarai^ by cue who baa received a. nets aa conditional pay- 
oient and piusnd the note away* 

A prbmisaary cote |tite^ aad keioeivad in diaobarae of an open 
account, is a bar to an action on tbe account, though the ^ote ia linpaid. 

Without a apecial contract, a note will not, of itself disehai^e the 
original cause of V^lioo. 

(jenerally, a l%her aecurity taken from the debtor himself eztin- 

S\\8h9^ihi^.m^mQAii^mx9ifi^ d «£» V. Slavic af o^ BjSnjgJUVt 

(jQWffoib Q.7-»j6Ml Arw w.Mm Km, t flaaaaH, «8.; .6 Cnauk 
858.) 

ffa|iaitJ«lim»iMtaaTtfbal oeitfracl fcr.tbe j>urfhawh of ilaiid, and 
enters upo(^ tkt BoaaMiaA.tbarqDf .saUty iibder tbe poolractf andin lefer- 
ence exclusively lo it, than the possession 'will take the case out of the 
operation of the atatute of firauds — such possession under tbe contract 
being a part perigi9WI0^«f iX^rrrSUten^ t. iRrg^^m ei oL, 3 EngHsh'i 
£.,!». 272. Aft. (1849.) 

(Bmfm^ ^*M JCMHf ▼. SMar,l 4fll.» 419 ; Pitfli^ .r. Timp- 
4011, 1 Jf. iP. ^^ 149 ; ai««aa ¥. Soifm,. 1; P. .WSm., 770.; Jl Story 
£f ., 68, 69 ; JRoatteu T. iSuMlOM, 1 Aea. ^ Afiajf., 91.) 

THe asMftion of a claim lo peraonal property, and tbe prevention of 
ili removal Mt ^^HlWtab ^Q^am^ to a ooATai^oli ; and tbe person so 
conteitiug il ia l^l^la. Jbr that pUob ba iMPnved after ibe ioaUlutioa of 
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the fitiit, && ^wel! as that ivb!6h he removed befbre.-^^i^idte/ et at r. 
BeaUjfi 8 Humphreys* R,, p. 20. Tann. (16419.) 

Where a slave hired for general and oommon service is employed in 
any hazardous bcrsiness, withotit the consent of the owner^ it is a con. 
version; and the hirer is liable for the value; or if the owner do not 
choose to consider it a conversion, he is liable in damages for an}^ 
injury the slave received whilst engaged in such business. — Mutlen 
et aU. V. Efisley et ah., B Humphreys^ R., p. 428. Tetin. (1849.) 

• CONVEYANOE. ^ 

The conveyance of a negro girJ to a trustee up6b trust that he 
permit B,fetne sole to keep possession of the stave, and receive the rentSi^ 
issues, profits, an(l services of the slave, and hei* increase, to Ifer sola 
use and benefit for ever, vests it) the eesiui que trust ah absolu^ and 
indefeasible title ; and she ntay sell the slave -without the consent of th^ 
trustee. * 

Upon the marriage of the cesftui i[ue trust, tiie Slave became tW 
property of her husb.and, and was strbject to be levied upon and ^Id 
under an execution against hirti, -^Lindsay v, Hdrrisgn, fi Englishes B^ 
p. 80^. Ark. (184a.) 

(P^e^ ^ ialdwin oiled WoodMtmsteti v. Wd^^er, '^ Rltss. ^ M.f 
1§7 ; Massey v. Parker, 2 Mylne S^ Keene, 1T4 ; Kensin^ltan v. Dollard, 
% Mhjlne * Keene, 184 ; Bro'um v. Pocoek, 2 Russ. & Myln^s, 216 ; 
Knight v. knightf 6 SUnans, 121 ; Benson v. BensWi^ 6 Simons, 126.) 

• CONVEYANCE— CREDITORS. 

Every gift, tmaccompanied with possession; is not#vofd as against 
creditors and purchasers ; it is so only w^here it is riot founded on a con* 
adoration deenved good in lawt 

The tnere fact of existing indebtedness does not render a vduntary 
conveyance absolutely fraudulent or void in law as against creditors, if 
there was no intention on the part of the grantor to delay or defraud his 
creditors. — Dodd v. McCraw, 3 Englishes R.,p,'SS, Ark, (1849.) 

• (Wafkins if- Curran cited Coulhn v. GrisiooM, 1 WaJker*^ Ch., 
437 ; Van Wyck v. Seward, 6 Paige Ch., 62 ; Bank (f U. 5. v. Bous- 
man. 6 Paige, 526 H Seward v, Jackson, 8 Cowen, 406; Jjackson v. 
Posty 15 Wend,, 58S ; Salmon v. Bennetf., .1 Conn., 525 ; Hindee^s 
Lessee V*. Longworth, W Wheat , 199 ; Sexton v. Whedton, 8 Wfteat., 
229; Verplank v. Starry, 12 J. /?., 536; Patrick y, Gopp, Anibler, 
599 ; Gilmore v. North Am.' Land Co., Peters^ C. /?., 461 ; Cadogan v. 
KenneU, CotfT)., 488 ; Dae v. Rimtlege, Cowp., 705; Lush v. Wilkin^ 
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«on, 5 Vet., 887 ; HoVoway v. Millard, 1 Madd.^ 414 ; CaAcarl j. 
Hobimon,^ Peters, 211.) 



CONVICT— ADMINISTRATION. 

• 
A man sentenced te imprisonment for life in the Penitentiary, in 
punishment for crime, is not civilly dead, and letters of administration 
cannot be granted on his estate. — Frazer v. FvJcher, 17 OAio R., p. 260^ 
(1848.) 

This is a writ of certiorari, directed to the Commoa Pleas of 
Washington County. 

The writ is prosecuted to reverse an order of the Court of Commoa 
Picas, of Washington County, made at the September Term of the said 
Court,#1847, and which order, is as follows: — "On motion of John 
Fulcher he is appointed administrator on the estate of James Frazer^ 
late of Warren Township, now in the Penitentiary of this State, under a 
sentence for life. Ordered, that a letter of administration issue to said 
John Fulcher, on his giving bond in the penalty of twelve hundred dol- 
lars, with Harrow Chapin and Levi Barber as sureties, conditioned as 
the law directs ; and that Col. David Barber, Samuel Buzzard, and 
John C. McCoyi do appraise the personal property of the said James 
Frazer," 

It is assigned for error upon this order, that the Court had no 
authority by the law of the land to grant letters of administration on the 
estate of James Frazer to the said John Fulcher, he the said James 
Frazer being an inhabitant of the State of Ohio, not deceased. 

Goddard ^ WhiUlesey, for plaintiff in certbrari. 
Gardner, for defendant* • 

Hitchcock, J. — ^It will he seen by the record in this case, that the 
order of the Court of Common* Pleas is in (he common form of the 
appointment of an administrator upon the estate of a deceased person ; 
and if it be a case within the proper jurisdiction of that Court, aR a 
Court of Probate, we cannot review it upon writ of certiorari. The 
Constitution, in the 5th section of the 3d article, is as follows : " The 
Court of Common Pleas, in each county, shall have jurisdiction of all 
probate and testamentary matters, granting administratbn, the appoint 
ment of guardians, and such other cases as shall be prescribed by law.' 
By the construction which has been given to this clause of the Constitu- 
tion, It has been uniformly held, that no appeal couU be taken from the 
Court of Common Pleas in any matter merely of i^ probate nature, nor 
could any such matter be reviewed in this Court by writ of error, or 
certiorari ; 6 Ohio, 148. But in a pftx^eeding by administrators to sub- 
ject tlie lands of an intestate to sale for the payment of debts, the case 
is ao far of an adversary character that it may be reviewed on certiorari. 
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Although matters of a probate and testamentary character are by the 
Constitution confined to the Couits of Common Pleas, still it was necessary 
for the General Assembly to prescribe the manner in which this trust 
should be performed ; and this has been done. The first section of the 
" Act to provide for the settlement of the estates of deceased persons" pro- 
Tides ' " that upon the decease of any inhabitant of this State, letters tes- 
tamentary, or lettera of administration on his estate, shall be granted by 
the Court of Common Pleas of the county in which the deceased was an 
inhabitant or resident at the time of his deaths* &c. If at the time this 
letter of administration was granted James Frazer was dead, and if he 
" deceased'' in Washington county, then the order of the Court of Com- 
mon PUas was correct ; and had it been incorrect, this Court could not 
interfere with it by certiorari, because the matter would have been 
within the exclusive jurisdiction of the Court of Common Pleas. 

But the order itself shows that James Frazer is not dead, h is not 
on this account that the administrator was appointed. Or if dead, it is 
not because he has ceased to live, but because he is confined in the Peni. 
tentiary, and has been sentenced to remain there during life. If there 
is any thii^ in the legislation of the State which would authorize the ' 
appointment of an administrator upon the estate of a person in this situa- 
tion, we have not been able to find it, nor has it been pointed out to us. 
But it is said that by the rules of the common law, there is such a thing 
as civil death, as well as a natural death. We know that in England 
there are cases in which a man, although in full life, is said to be civilly^ 
dead ; but I have not learned, until this case was brought before us, that 
there was but one kind of death known to our laws. In New- York they 
have a statute which provides that where a man is, for the punishment 
of crime, sentenced to imprisonment in the penitentiary for life, he shall 
be considered as civilly dead, to all intents and purposes in law. In the, 
case of Troup v. Wood, 4 Johns. Ch.y 249, Chancelhr Kent says that 
he apprehends that this law, which was passed March, 1799, was only 
declaratory of the existing law. This opinion is based upon the pre- 
existing statutes of the State, and upon the common law of England, 
which by statute was a part of the law of New- York. In the subsequent 
case of Pkanery, Sherwood etals., 6 Johns. Ch., 118, the Chancelhr says 
he was mistaken'in the opinion expressed in the case first cited, that the 
act of 1799 was only declaratory of the existing law. And in the latter 
case he decides that although a man might be sentenced to imprisonment 
fi>r Jife in punishment for a crime, still he would not be held to be civilly 
dead, unless the crime was committed after the law of 1799 took efiect. 
If then we rely upon the authority of Chancellor Kent, there is no prin- 
ciple of the common law by which a man in the situation of Frazer 
would be held to be civilly dead. If it were otherwise, it would make 
no difference in this State, for it is perfectly manifest that the General 
Assembly, in the section of the administration law heretofore quoted, 
had reference to no other than natural death. 

It. may be that there is a defect in our laws upon this subject, and 
that sound policy would dictate that some provision should be made for 



tb^ m^n^emoo^ or diatrilMittDn of tbe p>»f«v||yr' dF a pmon in lli^ Aua^ 
^R of Fr^mr. It. haa be^n augg^sted, ibow^veft diat fi>r Iha LagklaMira 
to ai^aict that tb* eiftate of a paitson in raoii aitvidion dwuld be divpa^ 
of 84 if he w^re dewA, wouU be a vlokdott of that cktame of Ibe Coiiati^ 
tuUoB which, cteclar^ Ihat " no ooavictioa shall weak oomiptiOQ of blaod 
or forfeitura /of estate*" Whetbar it would be so or not, dependa opoQ 
the meaning which wa attaeb t^ the word *< fbrfeitueo'^ aa, used is thia 
oonaection. Ta lae it aeems clear that the kitcotioift of tbe Conrreiitiaii 
in the introduction of t^s cliiusa, Waa t» gimrd against e?ila esisliiig la 
the country from wbioh mafly of oilr laws are devived. In England the 
coQvictioB of many of&noes works ** cornipticn of Uood and nxrfeitura 
Qf estate." Tl» forfeiture is to the king. The bk)od ia eorraptedi The 
fainted person oan neither inherit from his anoestoiSi nor can he trane* 
mit inheritance. His property is not given to his beiis^ bat by the for* 
feiture is taken from them. The efibctJs of the, crime of the fktber are 
thus visited upon his children. It was agaiaet sucb a state of tilings^ 
tbat the Convention intended to provide. 

Whether any additioaal enactmeats are necessary ssad pnjper m nH 
fbr us to decide, and what is above said is perbapa entirely oat oi tbe 
case. The question fbr us to determine is, whether ^e oider of tki^ 
Court of Common Pleas shows a state of csee where it was proper to a|^ 
j^int an administrator, and we are uaaikimoua in the opinion that it wae 
i^ot. On the contrary, it shows a state of case whece sucb an c^pont* 
meat was entirely unauthorized. 

The same U therefhre reisened. 



CORPORATION. 

• 

Where a corporation took from one of its stockboldiera a surrender of 
twenty shares of its capital stock, held by him, and endorsed the amounft 
of the par value thereof up(»i a bond and mortgage whicb it held against 
bim, and then assigned the residue of die debt secured by tliat bond and 
mortgage, to certain other stockholders, upon the surrender of the stock beld* 
by them ; Held, that both transactions were in direct violation of the 
provisions of the statute prohitHting the direetors of any moneyed corpo*' 
ration from dividing, withdrawing, or in any menner payii^ to the stock- 
bolders any part of the capital stock of the corporation, without the cod* 
sent of the Legislature. — Johnson et als. v. Btuih et «^., 8 Barhaaf^s 
Ch> R., p. 207. N. Y. (1849.) 

Where a corporation advanced mcoEey on a purchase of real estate at 
execution sale, and not being able to hold real estate relinquished itv 
purchase to a third person ; such corporation has the right to recover the 
amount advanced, from such person. — Cruleher v.. NasksiUe Bru^dh^ 
8 Humphrey's JR., p. 403. Tenn. (1849.) 

• 

. A municipal corporation, authorized to make ordkianeea for the tg oe d ^ 



gOTernment of its streets and citizens, and which passes such ordinances, 
is not responslble.ibriiyQriei^ ari^g^fflymi^thi^^ or violation. 

The corporation, in that respect, acts in a legislative capacity. It is 
i^ckilo^ to pit>,vi(}Q wholesome lawsi, witMnfit8*s^il0t;£>i}toft;prpt#rHion 
^i the persons and. psopecty <^ its citi^en^ ;, hot H OaoDel^ ^iMra»^ theos 
against, ih^ infrin^ment of ^uch; la^s^-^XiR^^. The Mtxytri^, ^ <fo 
C% of Neuh Y^i I Sfii^ord'ia Superkt^ OoUtrt B.^ jn 462) Nl V. 



CORPORATI©I!fH-*SSESSMENT, 

An assessment made by ft ulUnl^iplEd. eerporatioQi mfdm dib lafids of 

Erivate persons, to raisiB money for a pnhlio pQiffM^; nfit^iQti^^any notice 
sii^ gWai to the ownem of the property aasessedj ir^iUegal^and i^ not 
bindiag upon' the owners»—Jof<i^nv* Hyaittit^iy 3! Jfa ri& ni 'V iSMprsailg 
CoMfA A, jP. SJ7&. N. Y. (1S49.) 



CORPORATION— LIABILITY OP. 

» 

Where, by an act of the Legislature, the Mayor and Common 
CcHttiQi] of the City of Albany w:ere ifeuthdHzed- (i^taklr psosfemoa dt^ and 
wideit, aod oons^ruot the draws in: the bridgte.ovisr tlieD)faBu»ii> in (halt 
city^. and in pursuancer of that: authoiiiy they took poteesaidii of the 
bridge extending from the; foot of Stat^-strei^t to tiie piek^ asni eaused ^ 
n^w bridge to be built, whiOh Was codstrueted^fb sii^h.a ne^HgsBt, card- 
less, and improper manner, that it broke down, and fell while the plain- 
tiff was crossing the same, and he was thereby greatlv injured ; Held, 
that the Corporation havitrg Assumed to* bujld'th^mdge, and paving 
built it so unskilfully as to occasion the injury to the plaintiff, he was 
enUtledta recover against them there&r; not^ithslitndiiif^ ilib^^Uty of 
maintaining and keeping the bridge in repair was impost up^ the pieir 
pr(>prieiQrs, by law, and such propiietors.wejie in the possession! and use 
of the bridge, %i tfaie time, it fell. — GunUff y. The Mdj^-^; vfi Aibtmff^ 
ZJiuriour'a^ R., pt im N. Y. (1848;) . 



CORPORATION--OFFl®ER« 

• »  

The ofi^cers of ant insolvent obrporation^a^ not' entitled* td^ Rive tbdt 
salaries paid ii^ull, in preference to the debts of o|tll6f :cre'dilfiBi^. Thfejr 
are only entitled to be paid their rateable proportion of tliie assets of the 
company as between them and other creditors.-^— In re Croton Insurance 
Company, 3 BarhoufiCH. Riipifmv N: T. (1848.) 



{The* CnAmnhhOf^Mt^i Rru^t v. Thd Regmtbr^ ^ tftli MMMBVDi 
tR<lLBmk,lPaiigfi,Mi*} . . 
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COVSl^-HilONSTKUCnOlfi BTO* 



CORPORATOR—LIABILITY OF. 

A member of a Mutual Fire Insurance Company when sued upcm 
an assessment upon his deposit note, to pay a loss occasioned by fire^ 
cannot set' up as a defence that he and his associate corporators have 
neglected to comply with the provisions of their charter. — Trumhill 
County MtOual Fire Insurance Company v. Horner^ 17 Ohio R., p. 407. 
(1848.) 

COSTS. 

The defendant is not personally liable for the costs on a scire facias 
on a mortgage, the 'judgment being exclusively de ierris. 

Nor does a terre-tenant, applying by petition and permitted to defend, 
incur any personal liability for costs, unless there be a stipulation to 
that effect, when his petition was granted*. — Wickersham v. F^aWf 5 
jBarr'* R., p. 260* Pa. (1848.) 



COUNTERFEITING, 

To constitute the offence of having in possession a counterfeit bank 
bill under the statute, three facts must conspire, and be proved by the 
prosecution : 1. Possession of the bank note ; 2. The knowledge of its 
being counterfeit ; and 3. The intention to pass it with a view to de- 
fraud.—jBrotm v. Hie People, 4 Gilman*s JR., p. 431' Ills. (1848.) 



^ COUNTY COURTS— POWER OP. 

The County Courts have no power to order the opening of a road 
intersecting a chartered turnpike road, so as to enable the wayfarer to 
evade the payment of toll. And if it make such order, and a road is 
opened, a Court of Chancery will order it to be closed as a violation of 
chartered rights.-^jPranAr/m ^ Columbia Turn. Co. v« County Court of 
Maury, 8 Humphreys* R., p. 342. Tenn. (1849.) 

(TiTRLET, J., cited Story Eq. Jur., sees. 925, 926, 927 ; The Crofon 
Turnpike Co. v. Ryder, 1 Johns. CL, 611 , The Newburgh Turnpike 
Co. y,' Miller J 6 Johns. Ch., 101 ; The Attorney General v. Forbes, 2 
Myhe ^ Craig, 123.) 



OOURT— CONTSRUCTION. 

The word '* issue *' may be restricted so as to mean children, and 
conversely, the word '< children.'' may, from the context, be enlarged ao 



CKBDITOE's BILLy ETC. IW 

as to be construed ** issue ;" each case depends on the pecoUar expres- 
sions used, and the structure of the sentences. If the case be doubtful, 
the Court prefers that construction whioh will most benefit the testator's 
family, on the supposition that this must more nearly correspond with 
hts JQtention.— Farrani v. Nichols^ 9 Beavan*sR.,p, 237. Eng. (1848.) 

{Roupell and Campbell cited Sibley ▼• Perry, 7 Fe«., 523 ; Horse* 
pool V. Watson, 3 Ves., 383.) 



COURT— NEW TRIAL. 

^ The fact of the presiding Judge having answered an inquiry ojf the 
foreman, (which he came in to make afler the jury had retired for con- 
sultation,) without communicating its purport to the parties, or their 
counsel, affords no ground foV^a new trial. 

AH matters necessary to* the proper administration of justice in a 
Court, which are unregulated by precise rules, are within the discretioa 
of the Judge. — Goldsmith v. SolomanSs 2 Strobhart's R,, p, 296. S* C. 
(1848.) 



COVENANT. 

A covenant, whereby ** A., B., and C, and any two of them jointlyi 
and each of them severally," covenanted with D., that A., B., and C.| 
"or some or one of them," shall pay^ D. a sum of money, is^ properly 
declared upon, in an action of covenant, against A. alone, as a co¥enant 
that A. would pay 'that sum to D. — Addisork- & al, v. Gibson^ 10 
(iueerCs Bench R.y pi im. Eng. (1850.) 

{Greenwood cited LUly v. Hedges, 1 Sir., 653 ; Beaumont v. Greatr 
^dy 2 Common Bench, 494.) 



CREDITOR'S BILL. 

A bill in Chancery in the form of a creditor's bill will lie against 
the stockholders of an incorporated Company to subject unpaid subsorip- 
tion of stQck. 

The stockholders mayAe proceeded against in this way though they 
omitted to pay at the time of subscription the five per cent, required by 
the charter. 

An agreement attempting to secure any stockholder the privilege of 
paying up subscription in store goods, or otherwise, except in money» 
^ill be treated as a fraud upon other stockholders, and payment ia 
nu>ney enforced. — Henril et al. v. Vermillion and AsUand Railroad Co* 
rt al, 17 OMo R., p. 187. (1848.) 



Whem ft jiK%M6iil debtor dies belore the jadgmeot onedjitor kn 
eiNfemed aa equitaMe lien apon his peraonal property by the filing of t 
erisdfliMr's bHl, k caanot be neached by filinf^ a bill of that nature agaiiut 
the widow and heirs of the deceased debtor.— >ffittsr si alt. v. CMttsr 
«l «2t.^ 3 Aflfftovr^s C*., p. 427. N. Y. (Id49.) 



CREDITORS— EQUITY. 

In Equity the creditors of an insolvent jpartnership are entitled to 
have Ihe partnership assets applied, in satisfaotion of their debts, in 
preierence to the creditors of the individual partners, notwithstanding 
tfie sBparafe creditors may have fi»l attached those assets. 

Ih asserting this right the partnership creditors prevail over the 
H^pafate oreditmrs by virtue of a lien, which each partner is supposed to 
have by implied contract upon all the partnership eSsotSi uhtil all the 
pat«lner^ip debts are paid. — Wadnim tttd. v. Bank of BeOaws FaUi 
»id.t 19 V^mm R., fk 278; (]846i) 



DAMAGES. • 

A. having recovered a judgilient ftr £280 against B., agreed with 
C. to forbear to sue out execution on the judgment until a certain day, 
in consideratitm of w<hich C. agreed tha¥ he Would, on or before that 
day, erect a substantiiil house, and cause a lease of it to be gmnted to 
A. ; sueh leasee, when granted, to be in satisfaotion of the judgment Is 
aft action Ibr the breach of this agreement^ Held^ that the value of the 
h^use was'ths meagre of damage^ and that such valud was properly 
estimated at the amount of the judgment debti-^imU v. Farlar^ 16 
Mee9(m ^ WeUhy's R.,p. 249. Eng. (1848.) 

In an action /or damages occasioned by the defehdaRt's BOm-atteod^ 
ance as a witness in obedience to a subpoena, the plaintiff is entitled to 
recover any damages immediately consequential upon such non-attend- 
ance : e. g. that occasioned by the postpokietnent of the trial wherein 
the defendant was subpoenaed, in consequence of his failure to attend. 

it IS BO ansvfrer to sdch an action, that the Court from, which the sub- 
ptfiiMi issued refusedi on motion, to impose a fine upon the defendant for 
contempt m disobeying the subpoeqa, but accepted his excuse*— 
VreMusv. Webster ei al, 2 Dougku' Michi§Bn E., p. 5. (1849.) 



DAMAOES^EASEMENT. 

Wliei« all act of the Legislature oontemptates the taking of private 
pvdp^Ytyfor piiblio use, and maftes provision foi* the payment of damages^ 
the Constitution requu^s that if any damages, are sustauied by indivld* 



uals> by th& taidng of thdr property, eompfefislitidn tihftll' b^ made ; and 
any subsequent act of the legislature, #hich tentkr to deprite such iiidlw 
viduals of compefisatiott, is void as being a violatiba of the constituliofl.. 

The public us6 of a highway ^eing but ah easewetit) subject to 
which the bW»ei- of the latid over which it passes retains his title, there 
1^ always a CbritihgeftCy by Which the owner may return info the fiitt 
possession of the land, Ott its being nb longer required by the public. 
Wheil this contingent ev^nt will happen is ordinarily unknown, an^ id 
wholly immsitertd, as regards the rights of the landholder. Whether 
the public retains the use of the land for a century, or for a year, or bm 
for a single day, cannot affect his title to a compensation. Thai h^ 
comes fixed, £ind veistedj.the instant his property is taken for public use. 
— The People v. The Supenoisors of Wtstchesttt Cmidy^ 4 Bc^houf^i 
Supreme Court it., |). d4. N. Y. (185a.) 

. 
( tVeUs cited case of Dover-street, 18 Johns., 506 ; Case (f BeekmaH^ 
street, 20 Johns., 269 ; 6 Johns, Ch,, 49, 50 ; 1 Black, Com., 139 ; 
C07t&t. V. S., Art. I, see. 10, snb. 1; Const N. it., Art. 7, sees. 1, 7^ 
Stafford . v., Mapof ^c; of Alhdny, 6 Johns., I ; S. C, 7 JohMk^ 641 } 
Case of Third-street, 6 uotoen, 671 ', Hawkins v. Ttusiees if RothestSfS 
1 Wend., 54 ; DdSh v. Vaii Kleek, 7 Jvhns'., 477, 4S4, 6ia ; FwffT. L* 
of N. ^ N., B. 1, ch., 6, sec, 6; GYOiins Lib. 2, ch. It, see, 1, (a)| 
Code Lib.y 1, tit. 14, Urn 7 ; RtUhetf, Inst, ch., 12> sec. 9, p. 91 ; Dig. 
Lib.^ 50, tit, 17, laxo 76 ; Crok ari Legal aikd Gen. Comp., 324, e*^ 17, 
sec. 5 {R^€aJ); HdrtingUm v. Com.', of Berkshire, m Fick., aiS^j 
Fletcher v. Feck, 6 Cranch, 87-148 ; WhUheck ^. C«)ft, 15 Jo^k^, 4di j 
Cortelyou V. Van Brtinit^ 2 Johns,, 357 ; Lambert v. JEfoitrd, 14 JoAfW«> 
483 ; Gifdil^y v. £arZ, 12 TTettd., 98.) 



DAMAGES— FIRE. 

The actual damage sustained by fire, with interest thereon, k the 
measure of damages ; and a policy on an unfinished house does not covet 
Wood- work prepared fer that house and deposited in an adjoining one» 
which was also insured. — EUmaker v. Franklin Ins. Cth., ft Bm^s jB«i 
}>. 183. Fa., (.1848.) 



DAMAGES— NUISANCE. 



If onjB carty on a Iftwftil business in such a manner to to ptoto 
a nuisance to his iieighbor, he is answerable for the damages. 

To entitle the plaintiff to an action, in such a ca^, it is not nedessary 
that he should have been driven fVom his dwelling, it is enough that dMI 
enjoyment of life <md property be rendered uncqmibrtable. 



tM OAMAOBS— TOTAL LOSS, STC. 

Therefore^ where one carries on (be business of finishing steam 
boilers in the compact part of a city, whereby the occupant of an 
adjoining dwelling is annoyed by the noise and dust, such occupant 
may maintain an action on the casa against the manufacturer. 

One who erects a nuisance 6n his land is liable for the con- 
tiouance of it, though he has demised the premises to another.- 

So he is liable, while the nuisance continues, though he erected 
it on the land of another, upon which he cannot enter to remove it. 

One who demises premises, for carryiqg on a business necessarily 
injurious to the adjacent proprietors, is liable as the author of the 
nuisance. 

But where the letting is for a lawful purpose, which can become 
injurious only under special circumstances, the lesser will not be liable 
unless he Iftiew or had reason to believe tnat the business would be so 
conducted as to render it a nuisance. — Fish v. DodgCy 4 Denio*8 R.i p, 
3X1. N, r. (18490 

(Hammond cited BoseweU v. Pryor^ 2 Salk.^ 460 ; Selw.^ N. P., hy 
Wheatan, 1140; Christian Smith's casCf Sir W. Jones, 272; Leslie v 
Pounds, 4 Taunton, 649 ; Bush v. Steinman, I Bos, 4* PuL, 404 ; 
Staple V. Spring, 10 Mass., 72 ; The People v. Toumsend, 3 Hill, 479 ; 
Commonwealth y. Harringten, 3 Pick.,2Q* 

Bronson, C. J., cited Bradley v. GiU, Lutw,, 29 ; Aldred's case, 9 
Cdce, 58 ; Jones v. Powell, HuiUm, 135 ; Morley v. Pragnell, Cro. Car,, 
510 ; Bix V. WhiU, 1 Burr., 337 ; Rosewell v. Pryor, 12 Mod., 635 ; 
1 Ld. Raym., 713; and 2 Salk. 460, S. C; Thompson v. Gibson, 7 
M. Sr W., 456 ; Staple v. Spring, 10 Mass., 74; The People v. Erwin, 
Ante, p. 129w) 



DAMAGES— TOTAL LOSS. 

Abandonment is not always necessary in cases of salvage or total 
loss. ^ 

Upon such loss, the sum insured in a valued policy is the measure of 
damages, aad is not to be reduced on account of any expenses required 
in the management and- sale of the damaged property. The Portsmouth 
Insurance Co. v. Brazefi ei ah, 16 Ohio R.,p. 81. (1848.) 

This is a Writ of Error, directed to the Court of Common Pleas of 
Scioto County. 

The action in the Court below was assumpsit, on a policy of Insur- 
ances and upon the trial before the Court, on an agreed case, the Court 
found due to the plaintiff, now defendant in error, $1556 20, whereupon 
the defendant below moved the Court for a new trial, for the reason, 
£rst, that the Court erred in finding for the plaintiff, and second, in find- 
ing the amount. But the Court overruled the motion for a new trial 
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0AXA6B8 — TOTAL t088. 109 

and rendered judgment for the sum above stated, to reverse which, thie 
writ is prosecuted. 

The following is the agreed statement of facts : 

It is agreed by the parties, that plaintiff are residents of Lancaster, 
Ohio : that the office of defendant is kept at Portsmouth, Ohio, where her 
directors reside. 

That the defendant executed and delivered to plaintiiis, a marine po- 
licy, dated February 17, 1846, on 1985 barrels of flour; two hundred 
and fifly-three of which were on flat boat No. 21, and the residue, six- 
teen hundred and eighty-two barrels, on flat boa4 No. 27. 

That the flat boats, Nos. 21 and 27 above mentioned, were the pro- 
perty of Smith 6i Davis of Portsmouth, Ohio, who had contracted with 
plaintifls to freight said cargoes (which were the property of plaintifls) 
therein, from Portsmouth aforesaid to New Orleans, at forty-flve cents 
per barrel freight. 

That said cargoes were consigned to Martin 6i Rogers of New 
Orleans, with directions to them to re-ship the same to Clement Wylles 
of Boston, in the State of Massachusetts, unless upon their arrival in 
New Orleans, said consignees could sell said cargoes at 9 A 50 per 
barrel, with the addition of the above-mentioned freight and the com- 
mission for selling, of which instructions it is not admitted by defendant 
that she had notice until after the happening of the loss hereinafter men- 
tioned. 

That the protest under date of the 10th March, 1646, signed and 
sworn to by Chauncy Shaw, captain, and by the crew of said boat, states 
truly the time, place, cause, and consequences of the wrecking of the 
above mentioned flat boat No. 27. 

That by reason of the steamer Yorktown running into said flat boat 
No. 27, said flat boat became and was thereby df^royed for all pur- 
poses of navigation. That after said cargo was taken out of the river, 
as in said protest is stated, the said Shaw sold twenty-flve barrels thereof, 
to pay expenses, for S81 25, and as soon as practicable, shipped the 
residue of said cargo to New. Orleans (Uie nearest and best place for 
the sale of such damaged cargo), on four steamboats. That as each of 
the steamboats aforesaid, arrived at New Orleans and landed the flour, 
Martin & Rogers, the consignees thereof, caused the same to be ap- 
praised, advertised, and sold to the best advantage, for the benefit of all 
concerned, at the times, for the sums, and under the circumstances 
stated in the papers filed herewith. 

That by reason of the wrecking of said boat, said cargo was sub- 
merged in the Mississippi river, as in said protest is stated : that the 
price of sound flour at the port of New Orleans, upon the arrivals of said 
cargo, was, as in said appraisements is stated, and that by reason of 
said flour being damaged as aforesaid, it became necessary for the in- 
terest . of all concerned, that the same should be sold as soon as prac- 
ticable, lliat said flat boat No. 27 would have arrived at New Orleans: 
within ten or fifteen days from the time of the disaster, had not that dis- 
aster, nor any other afler that time, occurred. That, had said flat boati 
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arrived at New Orleans without aooident, tlie piioe «f wpdi tenv ^«hoii 
•he Would 80 have arrived, was less in that market, tkaa tiw fHdoe «t 
which the consignees were authorized to sell the flour 1^ the instructions 
aforesaid. That platntift have not fiaid to Davis 4s Sinbh the fi^ight 
Hfoa the cargo in boat No. 27, nor any part tfaeoneo^ and Davis & 
Smith do not claim that freight has been earned, or that plaintifi aise 
ooder waf liability to them by reason of said eontivet. 



That the gross ffooMd6<if t^ various sales of said 

cargo, amount to $6733 28 

The expenses aifier the disaster were, as 'fbUews, viz : 
Steamer's fVeight on iour, . - - 91055 M 
Expenses at the wreck, . . . 58 05 

Martin ds Rogers's oommisBieD, 2|- p^ oMt, 143 '38 

135e 58 



•4479 70 



Tbtt the port warden's, appraises, printef's, «nd 

other charges at New Orleans amount to . • 241 78 

-. »  

Leaving the neft prciceeds of said sale at • . . $43M 92^ 

Thait all l^e abov^mentioned ehai>ges are admitted to be reasor^ble, 
and the usual charges for the like services ; but defendant 'deaies ber 
liability to pay the 9143 8S eomwHssion to Rogers dj Martin. That the 
whole avnount of^aid eharges, inel«idi»g ^the commission <rf 9143 88 
to Rogers 4j Martin, were paid out of the proceeds of said flour. 

That the amount insui^d upon said 1682 bartels of floui', being 94 90 
per barrel is, #9560 Oa 

That immediately ^pon d^fendant*4i hearing of the aft^ing <^ said 
boat as above stated, she sent James D%vis, one of hev directore, to look 
after the cargo insumd. 11*at plaintifti Wpite at the same time informed 
by letter from said Davis dfc Smith that an accident hod happened to said 
boal> the partioulare «of which "were not then known. 

That before said Davis arrived in Netv Orleans, alt the flour had 
been received there and sold in the manner above stated. That said 
Davis procured from Martin & Rogers, their draft on New-York, 
payable to plaintiffs for 94256 20, being the aforesaid ne^t proceeds of 
said sale, with the premium of 921 28 thereon. 

That said Davis, upon his return to Portsmouth on the 9th of April, 
Mnt by letter of that date to pkintifl^, at Lancaster, said draft on New^ 
York. That the amount of said draft deducted from the anMunt ijisured 
upon said flour, leaves a balance of 93^12 80. 

That on the 20th of April the plaintifft visited the office of defendant 
•nd demanded the payment of the differenoe between the amount insured 
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upon said iibnt, «nd the aboye mentioned neU ploceeds of the sam^^ 
Wng the si;xti of - - •; - - 03312 8p 

Subjecft to a dedaction of 2^ per Cent., as per policy, 
' which defendant refused to pay ^ but paid to plaintif&i 
on aocountf - - * - - 1756 67 

#1585 d$ 

Leaving ^ balance of $1^85 93, ^subject to the deductio|^ aforesaid* 
demanded by plaintiiflTs, but not paid by defendant. 

Peck and IVacj, ibr plaintiff in error, submitted the followiog au- 
thorities : — Lewes v. Rueker, 2 Bum, lOtO ; Stevens J^ iBeneck <^ Av*^ 
'89^51, 284, 685, 287, 288, 289, 295; 296, 329, 330, 342, 355, 359 : 
Boshy V. Chesapeake Ins. Co,, 3 GilL^ John,,* 4h6 ; TFy,lton v. McCall, 
1 YeaU, 464 ; S. C, 2 Dan., 219 -, 2 Phil. Ins., 1, 215, 217, 222. 231. 
238 ; 4 Ptt. Cand. R., 281 ; 8 Mason, 30 ; 3 Wheat., 103 ; 1 Kinne^lj 
Law Compendium, 546 ; Park on Ins., 102, 1Q3, 111 ; Ki^g v. BoacL^ 

6 Bos. 4* Pulj 308 ; 2 Bast,&Bl : Bushes on ftis., 281, 2ci2 ; Marshal 
on Ins., 203; Oark v. IT. S. Ins. Co., 1 Mass., 369 : Lawreti^e v, 
N. Y. Ins. Co., Johns. Ch. Cases, 217 ; Watson v; Q. S. Ins. Co.. 
^ Wash. C. C, L ' 

Braxee, for the defendants in error, ^ubmitted the following autbori- 
ttes :-^l Sinrv^s LawComp., 583 ; Moses y. Columbian Ins. Co., 6 Johns., 
219; 2 Phillips, 222 ; Gordon v. Mass., F. i^ M. fns. to., 2 Pick., 
261; QordcHi v. Bowne, 2 Johns., 158; Cambridge y. Anderton, 
9 E. C. L., 224; PringJe v. Hartley, S Aik., ]lft4 ; Columbian Ins. 
Co. V. CadeU, ^ Co7\d.\J. S., 547 ; 1 JKinne's Law Compendium, 534; 

7 G^, JP<. 1, 283; 2 Phillips, 27 ; Suydam ei nl. \. Marine Ins. 
Co., 2 JoA;i*., 23§; 2 jP/ii%«, 216. 

Avert, J.-^Tfais :wa8 a valued policy. The number of barrels of 
flour in both of the boats was 1935, and the value stated in the policy 
^8707 50, being iJ4 50 a barrel. 

The Gourt, in determining the loss on the cargo sunk in flat boat 
No. 27, estimated the value $s inserted in the policy ; and after deduct- 
ing the payments actually made by the Company to the insured, and 
the two and. a half percent, addition, according to the terms of the 
policy, rendered a judgmetjt in favor of the insured for the balance. In 
adopting ?uch a basis for their judgment, the Commofi Pleas erred, it is 
saia ; the particular errors arje pointed out, and it is insisted. 

First. That fte market value of floCir in New Orleans, at the time 
the flat 'bo^t would have arrived there, if no flccidenf had happened, 
should have been the basis, because it is claimed, adcording to the 
agreed case, that the flour was to be sold there : and if the insured 
should obtain the price in the New Orleans market, that would 
be just the amount they would have realized had the cargo arrived in 
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safety ; and thougli this is less than the price at the place of shipmenti 
yet upon the principle of indemnity , said to be the true principle under 
the circumstances, this market value should have governed in estimat- 
ing the loss. But such does not appear to' us to be the correct rule. 
When the contract of insurance was executed, neither party could have 
known what would be the value of the article insured at the time of its 
reaching the place of destination. Whether it ,would find a rising or a 
falling market could not be foreseen, and the contract ought not to be 
subject to the uncertainties arising from continual fluctuations in the 
tnarket. The present suit is upon a valued policy ; and according to 
the authority of our own Court, as well as that of others, the value fixed 
by the parties in the contract is binding, unless there be proof of fraud 
or misrepresentation on the part of the insured. The judgment in the 
Court below is the same as in a case of total loss and abandonment by 
the insured; and in this, according to the facts appearing 6pcn the 
record^ no error is discovered. There was no actual abandonment 
indeed, but this is not always necessary. The facts were not known to 
the insured until their ownership in the entire property was at an end. 
Under the law it was. taken and sold, without any agency of theirs ; 
there was nothing lefl but the money which the purchasers had paid ; 
and it would have been an idle ceremony to attempt a formal abandon- 
ment. The boat by the accident had been sunk and destroyed, the 
whole cargo damaged ;' and as soon as practicable^ after the accident and 
aAer the captain's protest, the flour .was shipped to New Orleans, the 
nearest and best place for the sale of such damaged cargo. The neces- 
sity for a quick transportation was so pressing that, without regard to 
additional cost, four steamboats were suddenly employed to take this 
cargo to a place of sale. If the insured had been present at the time 
the injury occurred, there can be no doubt but they would have made 
the abandonment ; and we think it right to calculate their damage as 
upon a total loss. The flour had been consigned to Martin 6c Rogers^ 
at New Orleans ; and their services became necessary in order to make 
sale of it. * For these services they charged commissions to. the aooount 
of 8143 33 ; and these charges are proved to be reasonable by the 
evidence in the case. It is, however, objected that these commissions 
ought to be paid by the insured. Had the flour arrived uninjured, and 
been sold by these consignees, it is very certain that the conunissions 
would have been deducted from the proceeds, before transmitting them 
to the insured. But they originated from the fact that the flour was in 
a damaged state, and constantly becoming less valuable. For if it had 
arrived in a sound state there would have been no sale, and no such 
expenses incurred, because at the price the consignees would have had 
no right to sell it, as is shown in the agreed statement. 

It is insisted, also, that the freight in the flat boat, set down at 
8756 90, should be deducted frojn the claim of the insured ;. that thiS|. 
had the boat taken the flour to its destination, must have been paid by 
freighters, who were the insured ; and in such case, of course, the 
amount would come out of the proceeds of the flour.. Besides, it is novr 
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' iicerlaitie^tritit Davis &''Smitli] tfm ij^Hbrri of (ho 1)iM(hil»>b alra'ndoned 
Iheir blf im far the Trei^lit, and HKei^fm^ It N btit justlhtil tlie fitirrt in. 
jiis iminner naved be afloifr^ l» the irisfltrira. u th*'priooiple of 
indeipnity were alone tp deciHe betir^ii ttM parties ''iipon this pblnt, 
ftiere might be some eiouse for fledudiAgthia sum frtrtriflM insurer's 
loss. Gut pol applying that principle, Ve'odn l«e iMtf)^^ Is the cns6 to 

' -iuslify U8 in transferring to the insurcrsthe rig^ifs oi<bfenefiw, wbnte*er 
they may be, ofV contract with wirfch lliey oeveV hi(t'An^ do^'Becttnn or 
concern. Uj^n^e whole, Chen, the det^ision of the Court seems to have 
been in dUiform^ wnh'ihe laWti applioablii'tci the-CEfse; ind'a new iriaL 
is denied. 



DEB'TOFU-AGREEMENT. 

'Where tt debtor, owing ji n annual 

instalMenlaat a future period,' tm Iv^nced 

to the latter fourtden hundred d i would 

apply and endorse two thousan nent on 

the inortgage, and the crediior rci nt ; 

Held, I. That there was n< ititVy or 

indirectly^ by the debtor to the creditor, and that the agreement was not 
usurious. 

I 2, That the agrcen)ent wa^auppprtt^ by a valii) aijd sufficient oon- 
sitteration, anS waia-not u ndoosc ion able.— i&Ater v.' Staff, '\i'Saadf6rd't 



DEBTOR Xko dUEDirDIt. 

Wh^re «ne indebted as^ned hia personal pr9pe;r;iy to his crediior. 
*Dd on the saijie day made a distinct agreement, ft)^ thfe, Employment of 
hi.'* apprentices by the creditor, at stipulateil' Wages, It) he paid ib the 
»aaignior,.the assignment is not void as to creditors on that account; for,' 
1. The agreement was collaleral to the assignment," 'S,' The wajjes 
reserved might be reached by creditors, wjiile tha -labot bf the appren- 
tices could not rtiiierwise ^ave been subjected to exidatloo^-^Fatuici v. 
iea&y, fl Barr'a R.,p. 121. Fa. (1948.) 

To entitle a'creditor of a deceased debtor to d legal preference over 
A.judg/neni creditor of the heir aj law of ih? deb^r, he must (■■'"-^tf 
proceed to a. jjidgment, or <fcc>-pe, against th'e ^elr kt'l^y, for the debt 
due from the latter, in respect to the lanils descMded'finAn the decensed 
debtor^ . Or he must apply to .the, surrogate, for a sale of''the land, to 
satisfy (lie dc)>ls of the decedent which ihs , personal' ^late is insuf- 
fiqient, to pay. Fierce v. AUop, 3 Barbour's CAf'^., K184. JV. Y. 
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^ The aooeptance by a creditor from the debtor, of the note of a 
stranger, ia payment of an account, is a satisfaction of the demand. 

And where the debtor ofhred to the creditor, either to ^deliver him 
such a note in payment, or to pay him the money at an early day, and 
the creditbr aaid he would take the note, and thereupon received it, and 
credited it to the debtor, it i^as held, that the note was accepted in pay- 
ment, and that the debtor was discharii^ed. — St. John v. Purdy «< a/., 1 
Sandford^$ Superior Court R^ p. 0. iV. Y. (1840*) 

Sandfosd, J., cited PrisbU v. Lamedf 21 Wer^p 450.) . 



DECEIT- 

If a person write a letter to another, desiring him to introduce the 
bearer to such merchants aJs he may desire, and describing him as a man 
of property, and the person having such letter do not deliver it to the 
person to whom it is directed, but use it to obtain credit elsewhere, the 
persons so giving the credit, cannot maintain an action for deceit, though 
the representations in the letter are untrue."— AfcCriid(:en ▼• West el a£.« 
nOhioR.,p.U. (1848.) 

DEED. 

- # 

Where a deed conveyed lands to the grantee, .in fee, in trust fer the 
benefit of others, and conferred upon the grantee power to grant, bar- 
gain, sell, and convey the same, aivi to make and execute the necessary 
conveyances fi>r the benefit of the cestuis que irud; Held, that these 
terms did not, of themselves, confer a power to execute a mortgage. — 
Coulant et ai. v. Servoss et al., 8 Barhour^s Supreme 'Court R., p. •128. 
jy. Y. (1840.) 

(Strong, P. J., cited Bloomer v. Waldron, 3 HiU, 361 ; I Sugden 
on Powertf 538 i 1 Pou>, on Mort., 61:2 Chance on Powers, 388.) 

 I , _ ' . 

An instrument which on its faoe purports to be under seal, will be 
, considered a deed, though a scrawl is omitted to be made opposite the 
;narne. — ShielUm v. Armor, 13 Alabama R;P* 647. (1848.) 

DEED— CONSTRUCTION OF. ' 

The owner of land on eaoh side of a road, or stream of water not 
navigable, is prima fade presumed to own Jo the centre, subject to the 
public right of way ; and in the construction of deeds, the general rule 
is, that. when a deed or grant of land is bounded on a highway, or runs 
fdang a highway, or when the boundary lines run to a highway, it con- 
veys the land to a centre of the road, unless there be decided and con- 
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trolling words or specific descriptioDi to show the contrary intent.— 
Herring v. Fisher, 1 Sandford's Superior Court jR., v. 344. JY^ Y. 
(1849.) 

(Oaklby, J., cited, 3 Kent Com,, 433 ; Jackson v. LoWt 12 Johns,,^ 
252; Jackson y. Hathaway, 15 Johns,, ^7 ; 19 Wend., 61b; Starr v. 
Child, 20 Wend., 149.) 



DEED— DELIVERY. 

A deed can only take effect at and from its delivery, if at all, and 
delivery and acceptance must be mutual and concurrent acts. Proof of 
an acceptance subsequent to the delivery is not sufficient to give validity 
to the deed. The presumption that a party will accept a deed because 
he is to be benefited thereby, is never carried so far as to consider him 
as having accepted it. — HuUck v. Yeovil, 4 Oilman's U., p. 159. Ills. 
(.1848.) . . 

{PoweU cited Jackson v. PhippSj 112 Johns., 48; Herbert v. JBcr- 
bert, Bre., 282 ; Church v. Gilmant 15 Wend,, 656 ; Jackson v. Rick* 
ards, 6 Cowen, 617 ; Bryan v. Wash, 2 Gilman, 557.) 

Notwithstanding an agreement between the pi^rchaser and seller, 
that the deed should take effect from a date anterior to its delivery, with 
the understanding that the rent which accrued after that date should go 
to the purchaser, the title was not in the purchaser until the delivery of 
the deed ; and a distress made hy him before that time, would havB 
been a trespass. The seller, even if he was, between the date and de* 
livery of the deed, the trustee of the purchaser, was nevertheless the 
legal owner, and had the right of distress as an incident of his estate. 

The date is only a formal part of a deed ; the deed is made when 
it is delivered. — McKenxie v. Roper, 2 Strobhart^s R% p. 806. 5. C* 
(1848.) 



DEED— DRUNKENNESS. 

^ A deed made by one who from excessive intoxication is deprived of 
tfte use of his reason, so that he is incapable of giving his serious, delib- 
erate consent to the act, may be avoided, both at law and in equity, though 
the party claiming under the deed may have had no agency in producing 
the drunkenness. — Donelson^s Adm'rs v. Posey et aL, 13 Alabama R., 
p. 752. (1848.) 

(Hopkins cited Swijl v. Fithugh, 9 Porter 63 ; Mordecai v. Tank^ 
ersly, I Ala^^ 102; Prentice v. Achom, 2 Paige, 30; Cook v. Clayuwrth, 
18 Ves., 12:) 



*^ti6 Dniy^^etBAHtAvi vtiTMi sre. 
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DEED-iPEME CbVEkT. 



When a feme covert i^ empowered by deed to dispose of property by 
-deed of gift or wtU, it can he dfsposed of ia no other way ; and a dispo- 
ib'tion'of it by bill of sale is roid.^^MauhaO V; Sl^fketuf, S Huiivphreys* 
R.,p. 159. Tenn. (1849.) 

DEED— HUSBAND AND WIFE. 

A deed by husband and wife, reciting that the wife is about to be- 
'•fcdme heiress of certain property, and conveying the property to a trus- 
tee/for the. mutual support of the husband and wife, and ' directing that 
the profits, uses and issues, should be paid to the husband and wife *^for 
their joint maintenance, during their natural lives, or to the survivor of* 
them during the term of hid or her natural life," does not exclude the 
marital rights of the husband, or create a separate estate in the wife — 
that the entire equitable interest vests in the h.usband, and his possession 
completes the legal estate, for the life of himself, or wife, and may be 
sold under & fieri facias against him. — Mass v. MeCall, 12 AMfunut R,^ 
p.*SO. (1848.) 

Wkit of error to the Circuit Court of Lowndes. 

A Vfrit of fieri facias^ issued from the Circuit Couit against the goods 
and chattels, 6io. of C. B. Easley, which was levied on a male' lilave 
named George, about ten years of age. Thereujson, the defendant in 
error interposed a claim, and entered into bond with surety, conditioned 
to try the right of property pursuant to the statute. The 'cause wa^ tried 
by ajury, who returned a verdict for the claimant^ and judgment was 
rendered thereon. On the trial,; the plaintiff proved that the defendant 
in execatfon had been in possession of the slave in question about four 
years previous to the levy. 'To repel the inference of a title in the de- 
ftndant, the datmant proved that Greorge was the elav^e mentioned in the 
deed of trust hereafter referred to, that he was placed in his possession 
by the administrator of Julia Mather, deceased, and by him retained for 
some time ; that he was a part of Mrs. Easley's share of the intestate's 
estate, and that the administrator took her receipt for suclnshare, although 
he placed the same in the hands of the claimant. 

Claimant- also offered a deed dated the 25th of July, 1842, exeft^uted 
by himself; the defendant in execution, and the wife of the latter, l^ik 
deed recites that Mrs. Easley ^* is about to become possessed of certain 
negro slaves and other property, as heiress of Jglia Mather, deceased," 
and that it is the desire of herself and Husband, that' that property should 
not become subject to the present or future debts, contracts and iiabilt- 
ties of the latter, " but that it should be so secured and vested in trus- 
tees,' thtft the proceeds thereof m%ht be received for 'their mutual sup- 
port." The' deed lhen» in consideration of the premiss; states that the 
defendant in execution and his wife *^ have granted, bargained, sold and 
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released, and by these presents do j^ant,. bargain, sell, release- and as« . 
si^n^ to the said James McCall, forever, all the rigat, title, claim or 
demand, legal or equitable, of then), or either of them, may have in ' 
.and to all and singular the estate, real and personal, now j^wned, or 
which may hereafter fall to the portion of the said Mary Ann Easley, 
as heiress,'^ &a*, to have and to hold the same to them and their heirs, 
during the lifetime of the defendant and wife, and the survivor of them, 
upon the following uses^and trusts, viz : ** To pay over the profits, uses 
and issues of the same to the said Christopher B. Easley and Mary Ann\ 
Basley, for their ioint maintenance during their natural lives, or t0 the . 
sHrvivor of .them during tfie time of his or her natural life, not subject . 
to the future or present debts or contracts of the said Christopher B. 
£asley; and at the death of both Christopher B. Easley and Mary,, 
Ami his wife, said property to be distributed in equal parts and propor«. 
tions, to and between the children of the said Christopher and Mary Anne; 
and in thein to be vested in fee simple" 

Upon this evidencej the Circuit Court charged the jury, that the 
defendant had not such an interest in the slave in controversy as could 
be levied on and sold under execution; and thereupon the plaintiflt exr. 
cepted. 

Belser and Harris, for the plaintiff in ^ror, insisted that the wife of; 
the defendant in execution has no separate estate, but merely a joint t 
estate with her husband for life, which, when taken in connection with,, 
.bis possession, invests him with an interest which is liable to his debis.at. 
law ; and this, although the deed of trust declares that the property shaU 
not be thus chargeable. Such a provision is inoperative. — 8-4/a.» 151^ 
^t seq,; 4 Dev.f 286; 3 Ves., 169; 5 J(i.,520; 3 Brawn'^s CA., 381, 382; 
3b Mad., 491; 2 Porter, 463 ; 2 Ala., 314 ; 7 Id., 32, 592; 8 Id., 345, 

Cook, for defendant in error, contended that the husband's possession . 
clid liot change his interest in the property enibraced by the deed— that it 
^as permissive, and might have been reclaimed by the trustee at .plea? 
«ure. The intention of the deed was for the joint maintenance of husband 
and wife during their lives, and ' invests the wife with an interest in all 
the ; property, which would hp defqated if it qould be seized and soid to ; 
pay the husband's debt8.-r-19 Wend., 175 ; 1 Roper on H. ^ W., 41, • 
59, 98, ^64f 6 JfMn/;i 245; 1 %ar«' JS^., 579, 593 ; 2 Kent's Com.^ , 
165=5 6 Har.y^ Johns., 46Q ; Fonl.JEq.^ 100, no^e O. The present casa : 
IS distinguishable from Nelson, Carleton 4* Co. v. Banks, 7 Ala,, 32, 
and the Banfc v. Wilkins,. Id., 589. There, neither of the trustees or 
the wives held rights in, or powers over the property, independent of the. 
control, ani enjoyment Qfth^ hu^bapd- 

Collier, C. J.— ^The csjses. pf Cook y. Keirinerleyy and Scnifer ?• ., 
Seynolds^ at this term« are decisive of the present, unless the inteatioQ. , 
ihpi the profits of the property embracea by the deed should be paid., 
jover to the defendant in execution, and bis wife, *' for their mutual stip^i. 
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port" and " joint maintenance," distinguish them. In Fellows^ Wads^^ 
worth 4" Co. V. Tanrij by her next friend^ et al, 9 Ala,, 999, a father 
gave to his widowed daughter, and the heirs of her body, by. deed, 
a female slave, who he provided should be under her control and 
employment in the most profitable way for the use and support of 
herself and " her heirs, during their joint lives ; after her deaths 
it was directed that the property should be divided Among ''her 
heirs." Shortly afler the gift, the daughter took possession of 
the slave, who, together with her increase, have for more than, 
twenty years been treated As the separate property of the. daughter &nd 
her children, though the daughter married soon after acquiring the pos- 
session ; Held, that the deed invested the daughter and her children 
eolleclively with interests which the creditors of the husband could not 
divest through the medium of any forum ; and as it respected the 
daughter (his wife), not by sale under execution. But if the husband 
acquired an interest in virtue of his marital rights, his creditor must 
proceed in equity to subject it to his judgment. 

In Sj^ur V. Walkleyi 10 Ala.y 328, the testatrix bequeathed to the 
husband certain slaves, to be held and worked by him for the use of hia 
wife and children, but subject in no way to his debts, dec. ; and at his 
death to be equally divided among his children then living, and the 
issue of such as may be dead, taking together the part that would have 
fallen to their parent. It was determined that the title to the slaves was 
vested in the husband for a special purpose, and his control over them 
was to work them for his wife and children, and he had no estate, even 
as it respects the wife's interest, that could be sold under execution ; 
that if the profit of the slaves' labor consituted a fund to be divided 
between the wife and children, then the wife's share devolved on the 
husband, and could only be ascertained and separated in equity. 

These cases are distinguishable from the one before us in at least 
one important particular, viz., in making the children, as well as the 
wife and mother, the present objects of the testator's or donor's bounty ; 
and consequently are not adverse to the plaintiff. 

In 0*Neily Michaux ^ Thomas v. Teague (J- Teague, 8 Ala,, 345, a 
father gave certain slaves by deed in trust for the*" benefit" of his mar- 
ried daughter, providing that the daughter and her husband should 
retain the possession of them, together with their increase during cover- 
ture, and the life of the daughter ; and if she should die without issue, 
the slaves were to revert to the donor, or his lawful heirs. It was hdd^ 
that the slaves being in possession of the husband, were subject to seizure 
and sale under an execution against his estate, at least for the period of 
his life. 

But it has been decided that a bequest of a bond and mortgage debt 
to a married woman, to be delivered up to her whenever she should^ 
demand or require the same, was a bequest to her separate use. The 
Chancellor said, as these securities were to be given up on her demand^ 
the husband could not obtain them from the executors vnthout a demand 
made by Ms wife, which giving her a dominion over them, they must be 
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considered as given to her separate use, IHxmi v. Ohnms^ 2 Coxe, 414. 
So a legacy to a married woman for her onm ««e, ahd at her own dis- 
posal, vests in her a separate estate. Prichard v. Ames^ 1 Thim. Ch., 
222. In Leev, PrieauXj 3 Bro, Ch., 381 v it was held that a legacy to 
a feme coverty with a direction as follows, viz., '*heT receipt. to be a 
sufficient discharge to the executors," is equivalent with sayirig. to her 
sole and separate use. In this case the Master of the Rolls said, ** The 
only question now is, whether, the words in this will are sufficient to 
show that the testator meant to give an absolute power to the wife, inde- 
pendent of the husband, to recover. the money.*' He continues: " The 
testatrix might probably have inserted these words, * her receipt should 
be a sufficient discharge,' in consideration qf the petitioner being a fnar- 
ried woman ; and the party was in that situation that she could not have 
been authorized so to do: if these words have not this meaning, she 
might as well have omitted them." U was therefore concluded that the 
testatrix meant that the legatee " should have the power to give a dis* 
charge^ so as to bar her husbahd." Barley v. Barley, 3 Atk,, 399, in 
which Lord Hardwicke is made to say, that a bequest to the husband 
for the livelihood of his wife is sufficient to show the intention of the 
giver that it should be to her sole and separate use, was cited by the 
Master of the Rolls. The facts of this case are not stated by the reporter, 
and he furnishes them from the register ; and adds, '* Such a case, had 
it been correctly stated in Atkins, might have deserved consideration, 
but as it stands is of no authority." — See Adamson v. Armitaget Coop, 
Ch,, 288 ; Ex parte Wray, 1 Mad,, 199 ; Beresford v. Hobson, Id,, 
376, ated note ; Elton v. Shepherd, 1 Bro. Ch,, 532 ; Hoig v. Sidney, 
1 Sim. (J- Siu,, 487 ; Steel v. Steel, I Ired, Eq., 452. 

It has frequently been said, that Courts of Equity will not deprive 
the husband of his wife's property, to ' which he is by law entitled, 
unless the intention be clear that he was not to derive any benefit from 
it, and that it should be for the personal use and disposition of his wife.. 
1 Roper on H, 4* W., 18, et seq. ; Williams v. Claiborne, 7 S. <^ Mar,, 
488 ; Hunt v. Booth, Freem. Ch,, 215. To create a separate estate in 
a married woman, where a conveyance is made to a trustee for her use, 
no technical language is necessary ; but it should appear unequivocally 
on the face of the instrument^ that the intention was to exclude the 
husband from any interference with the property conveyed. — HeathmaU' 
V. Hall, 3 Ired, Eq,, 414 ; Thompson et al. v. McKissick, 3 Humph., 631. 

The case of Barley v. Barley, as reported by Atkins, perhaps goes^ 
farther than any other to support the wife's claim to a separate estate ' 
against the creditors of the husband. If a gift to a married woman, for 
her livelihood, invests her with an exclusive interest, we cannot see why 
a gift for her support or maintenance should not have the same effect. 
But the correctness of the report of this case we have seen is denied in 
Lee V. Prieaux, and the facts there stated by the Master of the Rdlls. 

Eirhaps show a case which satisfactorily supports the opinion of the> 
ord Chancellor, and makes his judgn^ent less questionable than this* 
reporter has showdk it to be. 
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But .il ,i» 1^ neoemiry to oonaider whether the tenne.auppaii or 
inainten»n|D6^ are either/ or botb» sufficiently potent in themselves to 
constitute e aejpiipgrate estate* where a conveyance is made to the trustee 
for the wife*^; fi>r, that is not the case at bar. The deed declares that 
the intention is so to secure the property that the proceeds may *^be 
received ibf Uieir (husband and wife's) n;iutual.eupport;" and directs 
that the profits^ uses, and issues of the same be paid to the husband and 
wife '* for th^ir joint maintenance during their natural lives, or to the 
survivor of them during the time of his of her natural life." 

These words do not exclude the control or dominion of the husband^ 
for he may dpmand and receive all the profits, and his receipt would be 
a discharge to iHe trustee ; or if it be allowable to pay part of the 
income to the wife, then as sopn as it was paid to her it would vest in 
the^ husband ^ur« mariii. This must be so, for there is nothing to indi- 
cate that the trust as to the profits would give a moiety to the separate 
use of the wife, and exclude the dominion of the husband. The deed, 
then, invests the husband and wife with a joint estate,, to be employed in 
their suppori ini mainl^rumoe ; and as the trustee has no discretion in 
expending money for these objects, and the husband is charged with the 
duty of niaintaining or supporting his wife,, it would seem, in the 
absence of an exj^ress or implied prohibition, that the money should 
come under. his oontroT. This being the law applicable to the facts, the 
cases of Cook v. Kennerley, and Bender v. .Rejfnolds, determine that the 
entire equitable, interest vestst in the husband, and his possession com- 
pletes the legal estate for the |ife of lumself or wife ; .and for that length 
of time it may l^ |bld under & Jieri facias against him. 

The cases cited hy the counsel for the defendant in error, to show 
that under a joint conveyance of land to husband ai\d wife, they are 
seized per tout and not per mi ; that is, th^y are owners of the whole, 
and not of the half only ; and that the interest of neither of them can be 
disposed of without the cotisent of the other,— have n^o application to the 
case at bar*. , The interest acquired by the.hu^banjl in the real estate 
of his wife is altogether different from that which he has in her person* 
alty. But even in the case of a fee simple estate, he may sell on mort- 
gage for his wife's life, a/ leasts upon condition that he is the longest 
liver. — Motley v. Wfnlemore^ 2 Bev, (J- Bat.^ 537 ; Jackson v. Stevens^ 
16 Johns.t 110; Jackson v^ Carey y lb., 302; Doe, v. Howhnd^ 8 Cow,^ 
277 ; Doe y.Bardenburgh, 6 Hah*, 42 ; Barber v. Harris, 19 Wend,^ 617. 

It follows from what has been said, that the ruling of the Circuit 
.Court cannot be supported,; its judgment is therefore reversed, and the 
cause remanSed. ^ 

DEED OF TRUST. 

^ Where., the gr^tee, in. a deed of trust, subsequently conveys the 
property granted, directly'to th^ cestui ^ue trust, the deed of trust is not 
thereby extinguished, merged or rescinded ; parties holding mere equi- 
ties can only dispose of equities, they cannot afleqt the legal title. 
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The (^xecptipQ, by Che grantor in a deed of tru^typf an absolute 4^4,. 
by which he coDveys the property formerly conveyed in t,rust, absolutely 
to the cestui que trust, is not a payment of the deed of trust ; the absolute 
deed only operated to extinguish the grantor's interest; the legal title 
still remained in the. trustee^ ^ 

Where a sale takes place under , a deed of trust, the .purchaser a,c- 
quires that title which the grantor in the deed of triist had at the time it 
was executed;, and. if judgments have. been obtained against the grantor 
since the execution of the deed of trust, they bind only the grantor's 
equity, which the judgment creditor might whilst it existed have appro<i 
priated, by the use of proper means. — Broum v. Bdrtee, 10 Smtdes 
4- Marshairs R,i P' 2QS. Miss. (1848.) 



DEED OF TRUST— INSOLVENCY. 

A person in insolvent circumstances executes a deed of trust upon 
certain property to save harmless his securities ; the property is sold by 
the trustee, pursuant to the deed, and purchased by one of the sectiritieS| 
who executes an agreement to reconvey to the owner upon the payment 
of the debts charged upon the property ; the owner afterwards pays the 
debts and, the ptrchaser conveys to a third person in trust for the wifb 
and children of the owner : Held, that the transaction is a fraud upon 
the creditors, and that equity will pursue the property and subject it to 
sale fot the benefit of the creditors. — BaJdmn Vi Johnson et al,y 3 Efig^ 
Ush's B., p. 260. Ark. (1849.) 



DEFENDANT— DEATH OP. 

If judgment is entered against joint defendants when one of tRem is 
dead at the time, the judgment shall be reversed for error as to all of 
them.— Ttftf/ic v. DUl, 3 Kelly's R,, p. 104. *Ga, (1848.) 

Motion to set aside judgment. Before Judge Wakren. In Baker 
Superior Court. June term, 1847. 

The said Edward H. Tedlie, with William P. Tedlie and Jesse B. - 
Tedlie, were sued jointly by John Dill. The said Edward H. and 
William P. were served with process, and a return of " not to be 
found,'' was made by the officer as to Jesse B. Pending the suit, and • 
before- judgment, the said William P. died. Dill, the plaintiff below, 
proceeded in the case to final judgment against the said Edward H. and 
William P. as though the said Wji^Jiain P. vas in life. No notice what- 
ever was taken of his death. 

' The above motion was made on the ground that* the action .being 
joipi.AS well. as. the judgment, and being Imd as to one,.it should im ore-.T 
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versed as to all. The Court below overruled the motion, and the coon* 
set forTedlie excepted. 

Devon, for the plaintiff in error, cited Schley Dtg.^ 246, n. q.^ 290 ; 
Prince, 422; 3 Black. Com., 394, n. 14; 8 Bacon Abr., 99, 68, 106, 
115 ; 4 Hen. ^ Munf., 439 ; 1 Chit. PL, 44. 

Jones 4* Carithers and Lyon for the defendant in error. 

• 

By the Cotir^— Lumpkin, J., delivering the opinion. * 

John Dill brought an action of assumpsit, in the Superior Court of 
Baker County, against Edward H., Wiiltam P. and Jesse B. Tedlie. 
Service was perfected on two of them, to wit, Edward H, and William 
P. Tedlie, and the Sheriff returned ^^not to be found," as to the other 
defendant, Jesse B» Tedlie. William P. Tedlie died before the case was 
docketed, but no notice was taken thereof upon the record, and judg- 
ment was taken at the regular term against both of the defendants who 
were served. 

At iiine term, 1847, of Baker Court, a motion was made before the 
presiding Judge, to set aside the judgment as erroneous, upon the ground, 
that the action being joint as well as the judgment, and being bad as to 
one, it should be reversed as to all ; which application being overruled, 
the defendant by his counsel excepted. 

We are of the opinion, that the Court erred in refusing this motion. 
A judgment, as being an entire thing, cannot be reversed in part and 
stand good as to the other part, or be reversed as to one party and re- 
main good against the rest. — Hob,, 90 ; Carth., 235. 

If judgment is entered against joint defendants when one of them is 
dead, the judgment shall be reversed for error as to all of them ; for in 
such case, if the plaintiff proceed, it is at his peril ; be ought to make a 
special entry of the death of the party, namely, to suggest it on the re- 
cord, with nihil uUerius versus num fiat, and then take judgment only 
against the others. — lb* 149. 

Whether this judgment be amendable under the Statute of Jeofails, 
17 Charles II., a. d. 1665, I will not undertake to say. Like all reme- 
dial Acts, and especially those relating to Amendments, it should be 
construed liberally. From the case of Hooe v. Barber etal., 4 Hen. 4* 
Munf., 439, it would seem that the judgment might be set aside as 
against the deceased defendant, and stand good as to the other, the pro- 
per entries having been made nunc pro tunc, in order to perfect the re- 
cord and preserve its symmetry. — See also Neunham and another v. Law, 
5 T. R., 577. 

Judgment reversed* 

DELIVERY. 

A delivery is indispensable to the validity of a donatio mortis causa. 
It must be ah actual delivery of the thing itself, or of the means of 
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getting the possession and enjoyment of the thing ; or if the thing he in 
action, of the instrument by using which' the chose is to he reduced into 
possession. 

It is not the possession of the donee, but the delivery to him by the 
donor,' which is material in a donatio mortis causa. An after acquired 
possession of the.donee is nothing ; and a previous and continuing pos- 
session, though by the authority of the donor, is no better. — Miller v. 
Jeffries, 4 GraUan's i?., p. 472. Va. (1848.) 



DEMAND. 

As a general rule, a demand should be made for money collected by 
one person for another, before bringing a suit. The collector, it is pre- 
sumed, after deducting a reasonable compensation, will transmit the 
money by the earliest safe opportunity. But where so long a time has 
elapsed since its collection as to rebut such presumption, he may be con- 
sidered, as having appropriated it to Jiis own use, and a demand is not 
required* • ^ 

Interest . is recoverable on money collected by one person for 
another, who has neglected to pay it over in a reasonable time. — Bedell 
V. Janney et al., 4 Gilman^s R,, p. 193. Ills. (1846:) 

(Blackwell cited Hawley v. Sage, 15 Corm,, 52; Esies y, Stokes, 
2 Richardson, 133 ; 10 Mass., 244 ; 6 N. H.» 441 ; Rev. Stat., 205, 
sec. 2; Pease v. Barber, 3 Came, 265-6.) 



DEPOSIT---SPECIAL. 

Where funds were deposited for a special purpose, with notice to the 
receiver, he cannot refuse to apply them to the object for which they 
were deposited, on the ground that a debt is due him by the depositor.—- 
Bank of the United States v. Macakster, 9 Barr's R., p. 475. Pa» 
(1849.) 

(Rogers, J., cited Taylor v. Plumer, S M. ^ S., 570 ; Davis ▼♦ 
Bowsher, 5 T. R., 492 ; Cox v. Prentice, S M. ^ S., 344 ; Jarvis v* 
Rogers, 15 Mass., 397 ; Parkisi v. Alexander, 1 J. C. R., 397 ; The 
Turnpike v. WcUson, 1 R., 330.) 



DEPOSIT OF STOCKS— SECURITY. 

Where stocks are deposited with the lender of money, as collateral 
security for the loan^ with authority to the lender to sell the same, on 
the non-payment of the sum borrowed, the transaction is a mortgage^ 
and not a pledge ; and on default of payment, the title to the stocks 



124;. DBPOSIT OF STOCKS — SRCVRITT. 

becomes absolutely vested in the lender ; and the right of the borrower 
to' redeem may be barred by the statute of limitatiotis, or the lapse of 
lime.-^Huntirdgan v. Mather, 2 Barbour*8 JR., p. 5S8. N. Y. (1848*) 

In Equity. — This was an appeal, by the plaintiff, from a decree of 
the Assistant Vice-Chancellor, dismissing the bill of complaint. On the 
1st of October, 1625, the plaintiff gave the defendant his note in the fol- 
lowing words : 

« $14,600. « New-York, October Ut, 1825. 

<^ Four months after date I promise to pay to Samuel Mather, Esq., 
or order, fourteen thousand six hundred dollars for value received, with 
interest at the rate of six per cent., having deposited with him as col- 
lateral security (with authority to sell the same on the non-performance 
of thiis promise) 125 shares Hank of America stock, 34 shares Mechan- 
ics' Bank stock, and 50 shares Franklin Bank stock. 

\ ' ' ' ' " BBNJTAMIN HutlTUfGTON." 

/ 

The tiote was not paid at maturity, nor was the interest ever paid 
upop ik The Franklin Bank failed, and that stock became valueles?. 
The Mechanics' Bank stock was sold, and the avails were paid over to 
Mather. All the stock was transferred to Mather at the time the 
note was given, and he continued to receive the dividends on the Bank 
of America stock until 1839, when the bill in this case was filed to 
redeem it. In 1828, the plaintiff failed in business. At that time, 
the Etank of America stock was all that was lefl in the defendant's 
hands, and it was so much below par as, at its then market value, to 
fall about $2500 below the amount of the note. The plaintiff compro- 
mised with his creditors, and among others took from the defendant a 
paper " discharging the plaintiff from all legal responsibility to him, 
and waiving all right of* action against him for any indebtedness he 
niight be iinder to him of all sorts and kinds whatsoever." But that 
wis *^ not to affect any of die hypotheolitions or liens any of the sub- 
scribing parties might severally have and hold on stock of various 
krods pledged to each respectively." The bill was filed in July, 1840, 
and set up that the plaintiff's receipts of dividends on the Bank of 
America stock, and for sales of Mechanics' Bank stock, had reduced 
the debt to *1 1,931 40, which he offered to pay. The decree of the 
A'ssistant Vice-Chancellor was based on the g)'6uiid that the suit not 
having.: been commenced till more than ten y^ars after the Revised 
Statutes went into effect, it was barred b^ 2 H, S., 301, sec* 52. 

Merrill and Buder, for the plaintiff. 

I. The plaintiff had a right to redeem the stock pledged to secure 
the payment of his note to the defendant, at any time prior to the sale 
of suoh stock in satisfaction of the note.r— Corte/yoi v. Lansing, 
2 €ain0*s Gas. in Err., 200 ; Allen v. Dyksrs^ 3 HiU, 393.; Same^ case 
in Error, 7 Hill, 497 : -Story on BaUm., 1 97, 198^ sees. 286, 987^-^0; 
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/A, 207^ W. 308 ; li,, 211, 81% sec. ai5 ; Ji., 213, 5tfc. 318,-' /d., 
234—336, sees. 3i5-^34d { Id., 242, sec. 362 j /d., 232, sec. 343 ; 
Story oil JSq.^ sec. 1032, and cases cited j I PotoeU on Mart, 133, n.; 
Id., 253, ?62, 363 ; Hart v. Ten Eyck, 2 Johns. Ch., 30 ; 3 Bro. C. C, 
663 I Ratctiffe v. Davis Cro. Jac, 245. 

\\. The plaintifTs right of redemption is not barred by aiiy of the 
inatt6i^ set up in this answer. The release executed in November, 
2826, did not eztinguisli or affect such right. It recognized and con. 
tinued it. CooU on Mori., 33, 34 ; 2' Story's tlq., s^c. 1031 ; 2 Fonh. 
Eq., 529, noto. It is not barred by the statute, of limitations. That 
statute having been passed after the plaintiff's right of action accrued, 
aai being prospective ii^ its terms, cannot have a reth^active effect : the 
defendant having been also a non-resident. 2 R. S.,* 2d ed..y 2'2p, sec, 
52; Vin. Abr^y tiL Statute^ 6 1^3, 514, 524> and cases cited; 2 Inst.y 
292; Wiliiamon v. Field, 2 Sandford's Ch., ms ; Didier v. Davidson, 
%Barh. Ch., 477 i Dash v. Van KUpcky7 Johns. Ch.^ 477. Besides, 
even if the statute be regarded as applying to tbe qase, the proofs show 
that the defendant, within ten years before the filing of the bill, acknow- 
ledged the existence of the pledge^ and of the plaintifTs right of redenfip- 
tion; and by such acknowledgment, this right was continued in full 
force. Brocklehursi v. Jessup, 7 iSt'mon^, 438. Neither is the plain- 
tiff's r^hl of r&lemption barred by t-he l^pse of time. 

HI. Tiie plaintitif is entitled to an account, and the ' defendant 
should acoount for. the value of the* stock .as of die 2d of Jiine, 1839, 
the day of the plaintiff's offer ; and should be directed to deliver up ihe 
stDck note. 



Man and Lord, for the defendant. , 

L The transfer of the stocks and the note of October 1, 1825, (^n* 
veyed the title and possession of the stocks to the defendant, conditioiied 
to be void on the payment of the note. The transaction was a mortgage, 
and not a pledge ; afler the day of payment mentioned in the .note bad 
passed, was only redeemable in equity. — 4 Keni*s Com., l38 ; Powell 
on Mort\, 3; 8 Johns.^ 97, 98 ; 9 Wend., 60; Story on Baibn,, soe. 287* 

II, The release of the debt, by the instrunient dated July 29, 18^8, 
executed in November, 1828, Was a release of the right to redeem^ and 
an acceptance of the mortgaged fund and the other claims therein men- 
tioned, in full satisfactbn of the debt. It was valid as an /accor^ and 
satisfaction. " The retaining of the note which was then past due, after 
the execution of the accord, was consistent with the extinguishment of 
the claims on each side. — 5 Johns f, 3S6; 2 Bam. <J« Ad., 328; 1 Cowen, 
122 ; 7 Cranchy 218. Lapse of time \s presumptive proof of a reciprocal 
abandonment or satisfaction of the right to demand the debt, and the right 
to redeem the pledge.— 5 Johns. ^Ch., |)5% 551 ; 2 Atk.^^ 303 ;^ ^ Johns. 
Ch., 586 ; . Stores Bailm., sec. 245 ; 1 Mad. Ch., ^ 99, 100 ; Brooms* 
LegrStftx.^ 3(H>, and cases. cited ; Best on Presuinp.', 18?^, 42, 

HI* Thtj equity .of re^erning; is barred as a stale and deserted clai]m, 
by the lapse of time from November, 1828, tiir the filing of the bill' in. 
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1840 ; especially coDsidering that no account of interest has been kept 
by either mortgagor or mortgagee ; that the interest on the note was only 
aiz per cent, per annum ; that the stock was worth less than the debt, 
and was intrinsically of fluctuating value ; that the complainant was in- 
solvent ; and that it is altogether inequitable to allow the defendant to 
have borne the risk without his being allowed the advantage. — 7 Wheal.^ 
59 ; 19 Wend., 365 ; 3 Bro, C. C, 639, note ; Angell on Lim,^ 176 ; 
Story's Eq. PL, sec. 757 ; 1 Mad. Ch., 99, 100 ; 1 Story's Eq., see, 
529 ; 2 /(£., 736, sec. 1520, noU ; 3 Johns. Ch., 5S6 ; 2 Johns. Cos., 
432; 5 Johns. Ch., 550, 551; 2 Story's Eq., sec. 1032;. Jackson v. 
SackeUf 7 Wend., 94, 98, 9; Mathews on Presump., 381, 445; 2 Story's 
Eq., sec. 776 ; Doloret v. Rothschild^ 1 Sim. ^ Stu., 590 ; 7 Jolms. 
Ch., 120, &c. ; 3 Id., 135, 136*; 1 Ball 4* Beat., 166 ; 1 Svgdai an 
'^nd., 301. 

. IV, The statute of limitations of 1830, 2 R. S. 301, sec. 52, applies 
to the case, and is an absolute bar ; the right being one of exclusive 
equitable jurisdiction, is barred in ten years ailer the right accrued, and 
the statute was applicable. JThe bill was not filed before July 25, 1840. 
7 Johns. Ch., 110; 3 Paige, 416, 417 ; Lawrence v. Trustees fif Leakt 
and W. Orphan House, 2 Denio, 583 ; People v. Supervisors of Cohimhia, 
10 Wend., 363 ; Story's Conjl. of Laws, sec. 576; 1 Kenfs Com., 461, 
2 ; 6 Btng., 258, 266. 

V. There was no allusion to the debt, nor to the property as held in 
mortgage by the defendant, du/'ing the ten years following the 1st of 
January, 1830. The onus of proving that the defendant has treated 
the stock as redeemable, is on the plaintiff. 

VI. The brokerages chargeable by the plaintiffbut never charged by 
him, cannot, without an admission of their being applicable as payments 
of interest on an acknowledged mortgage, renew the right of redemption. 
To have such effect, they ought at jeast to have been such as would have 
revived the debt, and been accepted by the defendant for that purpose. — 
6 Cowen, 619; 20 Johns., 576, jpcr Sprncer, /. ; 1 Edw. Ch., 426, 
427; 6 Pet., 167, 169; 15 Wend., 556; Ang. on Lim., 136, 137. 

Edmonds, J. — It seemed to be conceded on the argument that unless 
the original transaction between these parties was a pledge of the stock 
in question, the plaintiff's bill could not be sustained ; and therefore it 
was that so much of the argument was directed to that point. One con- 
sidlration very strenuously urged was the expression used in the note 
that the stock had been "deposited a^ collateral security," which it was 
insisted conveyed the idea of a pledge, and that alone. But such an ex- 
pression is not of itself sufficient to determine the character of the trans- 
action ; for if has been held that even the use of the word "pledge" has 
not that effect, ex vi termini ; and where it is the clear intent of the par- 
ties, that the possession of the goods, d^c, shall remain in the debtor until 
default in payment,* it will be regarded as a mortgage, even if the word 
pledge is n^t used. — Langrlon v. Buel, 9 Wend., 80; Reeves v. Capper^ 
5 Ring. N. C, 186; Ferguson y. Union Furnace Co.,, 9 Wend. 345. 
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There are two leading considerations to be regarded in determioiiig 
whether the transaction is a pledge or a mortgage ; namely, the title 
and the possession. If it is a mortgage, the legal title passes to and is 
vested in the creditor. Stortf en BaiLj sec. 287 ; Langdon v. i?i^/, 
0supra; Patchen v. PiercCf 12 Wend., 61. With a pledge it is dif- 
ferent ; the legal title, until a sale on default of payment or redemption^ 
continuing in the pledgor. Story on Bail., supra ; Corielyou v. Lan- 
sing, 2 Guineas Cas. in Error, 200 ; 2 Kenl*s Com., 581. The pawnee 
has indeed a qualified property in the article pledged, but upon a tender 
to him uf the debt, be becomes divested of that qualified property, and 
becomes a wrong-doer if after that he persists in retaining the article 
pledged, from the pawner. Slory on Bail., sees., 339, 341 ; Coggs v. 
Barnard, 2 Ld., Raym,, 916. The essential difference as to matter of 
' right is, that in one the title passes, and in the other i( does not. But the 
difference in substance anci fact is, that in the case of a pawn or pledge, 
the possession must pass out of the pawner, but in the case of a mort- 
gage it need not. In this case the possession and title both passed out 
of the debtor. The passing of the possession is consistent with either 
character ; though if^ it had not passed, it would have been a mortgage. 
That fact will not therefore, help to determine the question in this case. 
But the passing of the title to the creditor is decisive. If that had not 
happened, it would not be a mortgage. Having happened, it cannot be 
a plBdge. 

The resuU is that the deposit of these stocks with the plaintiff was a 
mortgage. It has all the characteristics of a mortgage, and is wanting 
in one of those essential to its being a pledge. Being a mortgage, on 
default of payment the property became absolutely vested in the de- 
fendant. Such was the legal effect, and such seems to have been the 
intention of the parties ; for the note provides that the defendant may 
sell the stock on the non-performance of the promise to pay ; thus con- 
ferring upon him another indicia of ownership, viz. the absolute power 
of disposal. This being, then, a mortgage, and not a pledge, it is not 
within the rule stated on the argument that it was always redeemable 
until sold ; and it may be barred by the statute of limitations or the 
lapse of time.- 

The view that we take of this case, renders it unnecessary for us to 
consider the effect of the statute of limitations as to suits in equity, on 
which the decision below mainly rested. Without expressing any 
opinion on that point, we think that the stateness of the demand ought to 
bar the plaintifTs action. The note was barred by the statute of limita- 
tions, in February, 1832, so that after that date it ceased, at the option 
of the maker, to be binding on him. If the stock depreciated in value, 
so as to leave a deficiency in paying the amount loaned, or if it became 
utterly worthless, nothing could be collected of the borrower. ' He was 
discharged from his obligation. If he had been thus discharged by pay- 
ment, he could have demanded his stock back again. Could he not do 
so if he was discharged from that obligation by the operation of law ? 
It is to be. feared that he might were it not for the equitable rule of 
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mutuality and the ttpplication of the bar of' the Idpse of tim^. to both the 
parties to the contract and to the rights aqd dbligatioqs of both, . We 
are therefore of opinion, in analogy to thd statute of limitations, thai the 
right to redeem ceased in February, 1032 ; and this bill not being fifed 
till years afterwards, cannol be sustained. ^ 

i Again, the agreement of 1828 barred the plaintiflTs right to recover. 
That was a discharge of the plaintiff from all legal responsibility to the 
defendant. No action could afterwards be brought agauist him, to 
make up any deficiency in the sum loaned to Kiin* At that time there 
was a large deficiency. One of the banks having' failed, and the stock 
of the other befing below par, if ^he transaction had then been closed by 
a sale, the avails would at the then prices have fuUeq several hundred 
dollars short of paying the debt. The effect of the agreement was to 
release the plaintiff from any liability to majke up this deficiency, todis- 
charge hitn from all legal responsibility to the defendant for any part of 
the loan, and to waive all right of action against him for any indebted- 
ness to the defendant "of all sorts and kinds whatsoever." If after that 
he had any right to demand a return of the; stock; it was a right to have 
it back without paying any thing ; beqai^se his d^bt was discharged as 
fully as if he had paid it. This Was evidently not the intention of the 
'parties ; for the instrument then signed Oontained ap express stipulation 
' against its so operating. The agreement could ' operate only in one of 
three ways : either by discharging the debtor entirely froni hid responsi- 
i bllity, and leaving to him the right to a return of the stock, without pay- 
: jng any thing ; or to discharge him from his debt and leave the stock as> 
' the property of his creditor in lieu of his claim ; or to Iceep alive the 
debt, and with it, the right, by paying it, to redeem the stock, with the 
personal obligation to make good any deficiency. The latter could not 
be true, because the debt, and all liability to inake up any deficiency^ 
were absolutely discharged. The former was prevented from being 
true by the express stipulation of the instrument ; and the only alter- 
native left is that which took away from the pfaiotifiT, in July, 1828, all 
' right to redeem the stock, at the same time that he was discharged from 
all liability to make it good. 

The decree of the Assistant Vice-Chamcellor must he ajprmed with 
eoiU, 



DEPOSITION. 

A deposition cannot be read in evidence on a trial si law, unless 
the deponent would be isi competent witness if personally present in 
Court. 

The heirs of a deceased person are not competent witnesses in a suit 
in which the estate of the decedent is interested, unless it be shown 
affirmatively that they have no interest in the event of the suit — Fagin 
▼. Cooky's Adm'r\ 17 Oluo jR., p. 44. (1848.) 
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(Sinrer ^ Gwpme cited SJtepard v. Wardy 8 Wend,^ M2 ; /famp. 
Um V. Garland, 2 £f#UT.. 147 ; 1 Phil. JEu.^3G4 ; BtUL 2V. P., 242 ; 
Tilley'a case, I Salki^ 286 ; Baker v. Fairfax, 1 Sfr., 101 • 1 Eq. Cas,, 
Abr., 224 ; Irwin v, Read^ 4 Yates, 512 ; CA^^^ v. Chess, 17 ,Serg. ^ 
Rawfe, 412; /oitet v. ^co^ 2 ilZ^., 58; !« JBurait v.'Qrf^iine, 14 
ALw*., 236.) * * 



DEVISE. 

* A residuary devise of real or personal estate, carries with it not only 
the property of the testator in which no interest is devised or bequeathed 
by other pa rt^ of the will, but also, all reversionary and contingent in- 
terests in the property, which, in events contemplated by the testator, are 
not otherwise disposed of — Craig et aU v. Craig et als,\ Z Barbour^ s 
Ch.E,p:i6. N. Y. (1849.) 

{The Chancellor cited HopevfeU v. Ackland, I Salk.^ 239 ; Brigham 
T. ShaUuck, 10 Pick.^ 309 ; GoodiUle v. JBTnott, Cotep., 43 ; Willows v. 
Lydcot, 2 Venl.^ 285 ; Ridoul v. Pain, 3 Alk., 485 ; Doe v^ Weaiherby, 
11 East, 3132.) 



DISCHARGE. 

To discharge a 4lebt due on promissory notes, by way of sift to the 
debtor, a release, under seal, or for a consideration^or an actual delivery, 
or cancellation of the notes, is essential. An intent so to do, or instruc- 
tions given for the delivery up or destruction of the j^otes, will not suf- 
fice, though shown to have existed when the creditor was makirig distri- 
bution of his estate, and the debtor was a favorite nephew. — In re Camp' 
belVs Estate, If Barr^sR.y p. 100. Pa. (1848.) 

(Gibson, C. J., cited Benton v, Goteell, Cro, EJix,, 306. ; Wenix v. 
Dehaven, 1 Serg. ^ Raw% 317; WluteMU v. Wilson, 3, Pa:, 412; 
Rann v. Hughes, 7 T, R., 346 ; Kennedy^s Ex*ors v. Ware, 1 Barr, 
450; Lyon v. Harclay, 1 WatU, 271 ; Fink v. Coa?,, 18 Johns., 145.) 

^^ . • 

Where one of two sureties is discharged by any act or omission of 
the creditor, the other surety is also discharged. — J^mep v. Whitehead, 4 
Georgia R.,p,Z01. (1848.) , J' 

 • ' "   
{Miller cited 1 Bos, if ^w^» ^^0 ; 31 Eng. Com} Law, 166; 8^ 
Barr, 204 ; Pitman on Prin. and Surety, 40 Law Lib., 198; 2 Ala.,' 
694 ; 5 Leigh, 153.) , , ' ' 
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rrevi^u» d^l^ff with n flrm^haye the right to ))a:v» n^tua! . notiee. of 
the dissolu^oD, be&re a partner can claim ezeitiption from r^spon^biljQr 
for contracts made on good faith with one of the number, in the name of 
them all. A letter transmitted to the dei^ler by a member of the ^-m, 
announcing the dissolution, would be actual notice : the receipt c^ a 
newspaper containing a notice of t|i^; dif»olution, for which paper the 
dealer was a subscriber, though a circumstance going to prove noticse, 
would no^jPl^^j be. 3iffSfiient.' , , 

To constitute a D&tsm a previous dealer, and entitled to actual notice 
of dlssolutipn/p^ a,nrmi a bill or note must be bought frofn4h^ firm. It 
is not sufficiejQt>tKat:be may have dealt in paper for which the firm was 
re^ponsib'le.T-*:£rulcAzii« v« Bank ^ Tenness^e^S Bkiitiiphtey*^ JS..^f* 418. 
Tma. (18^91) 

. \ pISTRiBUTION. 

The distnbudon of the 'estate' olf* a testator or in^estatO) ^is tp bfs^/QOQ* 
trolled by the law which was in force at the time of the delith of the tes- 
tator or intestate. 

In the distribution of the assets of deceased persons, judgment credit- 
ors and simple contract creditors ate j^aeed upcm an equal footing. — 
PaschaU v. Hailman, 4 GUman's jfe., p. 285. lUt. (1848.) 

/ ' DnrisroN :6p cbmnr. 

Wliei^/peifunty, iinp^ arip changed, and tferntqry; is, detached frboi cme 
cpupiy ap4.i8.ftlia^l>^d tpanoth^^^ the cpunty acquiring ttip addittf>nal 
territor}- is not entitled to^ de^aiul/rom, |he otjier apy pocUoni' of the. 
ifunds ia Its treasury, under the act of 1820. 

CoufUy)\U (%»!)%, pAe^^^^ 

This is a writ of Certiorari, bfought' to rovers^' the, judgment of the 
Court of Pofnipon Pleaa of M^rioa county. 



v' T 



In 1845r, tte legislature erected tlie c^UQty. of ViCyjand6tte,^out of 
territory taken ip part from the county of Crawfoitl. The quantity thus 



twu 8uuaic7 UMAC9, cuuu » Aiav>uuii AAV/111 &I1C7 uvfi hit oiuD yi JiTA<^i^iuut i;vuui.y| 

were attached to Crawford county. Marion county leaving f^nds in ' \\er 
treasury more than sufficient to pay her debts, tlie commissioners of 
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Crawford county ddhailded of the coimnissibtierd of Mai^oti, h portion 
of her public moneys, in proportidn to the land and other tax1!l;b^e property ' 
in the territory detached from the latter county. 

The Commiflisioners ol^Manrion refused to settle "and allow to the com. 
niissbners of Crawford, any part of the rtidncy in her treasoryi and 
thereupon application was made to the Court of Common Pleas in 'Marion 
county, under the act of 1820, to compel the commissioners to make 
such settlement. The Court dismissed the application and rendered 
judgment against the applicants for costs, and to reverse the judgment of 
that Court this writ is prosecuted. 

• AdamSf for plaintiff in certiorari. 
Goodman, cOntrii. 

.Reao, J. — The whote question in this cake defpends upon the fUct 
whether the county of CraVford, by the change of its boundaries for the 
erection of the new county of Wyandotte, and for the preservation of its 
constitutional limits, became* a n^w county. The 'county elf Crawford 
was organized in 1820. The political organization of the couiity of 
Crawford, was not destroyed by the act of 1845, creating the new county 
of Wyandotte. The act organi^ihg the ootinty'of Criiwford'has never 
been repealed. It cannot, therefore, be contended that Crawford is a 
new cottBty. It is either ah old coniity, or else it has no b^ctst^iice, having 
been destityed by being reduded belo# "ks cofistitntiotial iiiihits, and not 
having been re-established. Ineither ca£^ it^oUld ndt-beehtitted toth^ 
moo^ claimed from 'Marion county* It is clairhed thaft itbecmttie a new 
county by the act Which, for the eonstructt6n of WyttftdWt^ cduoty^ Te^ 
duoed it below its ctostitotiohal limits, and added i^tiffidbiit territory, to 
make up the deficiency. The identity of a codhty does not depend upon 
its territorial boundaries, but its political organization, which the consti- 
tution prohibits from being established Upon a less territory than four 
hundred square inilies. The object of the act of 1845, in the erection 

^ of the county of Wyandotte, was not the destruction of tHe county of 
Crawford, or a violation of the constitution, but wafe tnerdy for the erec- 
tion of a new county, and the preservation of the coustitatioddl territory 
to an old one, by shifti"^ its boundaries. Now, whilst the legislature is 

* prohibited from erecting a new county upon less territory than four 
hundred square miles, we know of no constittrtioriarobjectibn to changing 
the boundary of a county, if tiie oonstitutional quantity of territory is 
preserved. . . 

This was all the act o** 1845, beyond the erection of the tiew county, 
contemplated or declared A change of boundary is not the erection of 
m new county. If its political brganization c6ntintie.% Its identity is pre- 
served, its existence .dates from the act er^cttfig it, and not the act which 
may change its boundary ; but, in the present instance, it was not the 
dei^igu of the* legislature to destroy Crawford cdurity, or create it into a 
new county. If it was destrc^ed'at all, it is by a construction of the act 
in reference to the constitution, holding that reducing its old limits below 
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the constitutional quantity, destroyed the county, and that adding thereto 
new territory, to make up the deficiency, creat^ a new county. Such 
was not the object or intent of the legislature, nor are we authorized to 
construe the act to effect that result 

In no sense, then, is Crawford a new countyf within the meaning of 
the act under which she seeks to establish a charge upon the treasury of 
Marion coooty. 

Judgment affirmed. 



DIVORCE. 

Where the wife is the defendant, in a bill filed by her husband, £»r a 
divorce, on the ground of adultery, she is entitled to the means of de- 
fence, as well as of support, during the pendency of the suit. And unless 
she has means of her own, the husband may be ordered to furnish her 
the means of obtaining a fair and impartial trial, as well as of providing 
tov her subsistence. — Morreli v. Morrclly 2 Barixmr^e 22., p. 480. JY. X, 
(1848.) 

(Edmonds, J., cited Wood v. Wood, 2 Paige, 115.) 

Where a bill is filed by the husband against his wife fer a divorce, on 
the ground of adultery, and the adultery is denied on oath, the Court has 
the power to direct the 4iusbund to pay her a specified sum for her travel- 
ling expenses, and board, if it is shown that her health is such as to ren- 
der it apparently necessary, for the preservation of her life, that she 
should spend the winter in a milder climate. — Lynde v. Lynde, 2 Barbour*s 
Ch.'E.,^,72. N. Y. (1848.)- 

The bill in this case was filed by the husband, against his wife, jfor a 
divorce, upon a charge of adultery. T\\e defendant denied the charge, 
upon oath, and an issue was awarded to try the question ; and an allow, 
ance was made to the wife for tlie expenses of the suit, and (or ad tnierim 
alimony. The complainant having neglrotcd to bring on the issue to. he 
tried, the defendant, upon the afBdavits of her nt!ending physicians, show, 
ing that her lieulth was such that the snUty of her life rrqiiircd that sho 
should spend the- winter months cither in the West Indies or in the 
Southern States ; and upon h* aring counsel for the complainant, tho 
Vice-Chanctllor ordered a gross .sum of 8400 to be paid her inrimediate. 
ly, for the expenses of her journey, and board for four months ; and that 
her former allowance for ad inUrim alimony should in the t^ n time be 
suspended. The income of the husband was about 9«^,^;>u a year. 
The complainant a{)pealed from that order, and 

Taher^ for the appellant, insisted, that the Court wps not authorized 
to make an allowance to the wife for that purpose. 
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SitivFORDi for the respondent, u^ged that the allowance was proper, 
-and that the sum allowed was no more than the necessary expenses ibr 
board and passage money would be, without allowing any thing tot 
clothing in the mean time. 

The Chancellor affirmed the order, with costs. 



DOMIC! L— WILL. 

It is not necessary that any particular form of words should be usdd 
to make a will. 

A will of personal property, regularly made according to the fornxs 
.and solemnities required by the law of the testator's domicil, is sufficient 
to pass such property in every other country in which the same is 
situate. . 

Held, accordingly, that a will 6f personal property, executed abroad, 
by a person who died there, but whose domicil was, at the time, in this 
state, was valid, though unattested by three witnesses. — Rue High^ 
Appellant 2 Douglass' Michigan 22., p. 515. (1849.) , 

(Wing, J., cited 3 Aik, 163; 1 Paige, 368; WiM. on Ex,, 58; 
1 Johns, Ch., 153 ; Desashais v. Berguiers' 1 Binney, 336 ; Holmes v. 
Memseny 4 Johns, Ch,, 460, 469; Harvey v. Richards, 1 Mason, 381, 
and cases cited, p« 408, note ; Dixon's ExWs v. Ramsay's Ex'rs, d 
Cranch, 319 ; De Sobry v. De Laistre, 2 Harr. 4* John., 193, 224; 
4 Hogg, Ec.f 346, 354 ; Encyclopedia Americana^ Tit, DomicU,) 



DOWER. 

A wife*5 right of dower attaches on the real estate of her husband 
soon as there is a concurrence of marriage and seizure. 

Such right of dower will not be affected or prejudiced by qny act of 
the husband subsequent to the marriage, or by any judgment afterwards 
recovered against him ; but is liable to be defeated by every subsisting 
<^laim or incumbrance, in law or equity, existing before the inception ol 
the title, and which would have defeated the husband^s seizure. 

Previous to assignment, the right of dower of a married woman, is a 
right resting in action only. She can neither convey nor assign it, and 
has no estate in the land. — Scott v. Howard el als,, 3 Barbour's Supreme 
Court 22., p. 319. N. Y, (1849.) 

(Paige, J., cited 4 Kent's Com., 50 (2d ed.) ; 1 R, 5., 742, sec- 16 1 
"Green v. Putnam^ I Barb, Sup. Court JR., 506.) 

Where an equitable estate in land is mortgaged, and sells ibr more 
.iKmey than the mortgage debt, in some cases the widow may be entitled 



.ISji DEAWB^ijgijfjffs, wo. 

iLPMr:cfift§e;^ of the, equity U.xjpt. in««?Qy^.~jlff/fer y^.,St^l9p, ^^S^s 

A widow is dowable of a fee 'simple, determinable by executory 
devise, on her hushi^ dyi^g , wjfj^out is^UjS Hying, a( ib^,lixQ&^p€ hu 
death. 

The common law courts have jurisdiction in dower by a widow of « 
tenant in common dying sejz|esd,of a, fee. ainyple in parcel tf the lands, and 
of a fee simple determinable by executory devise in another parcel.—* 
^fififim y^ Enqt^fi, 9,fi€trr*^ i2., p. 1^. Fa. (1,849,) 

Th^, widow 9f a deceased, joint tenant is eolitled tp; dower i^ hi^^por. 
tjon of any land held by him in joint tenancy, during their covenare«-r* 
Beed y. Kmnec^jf, 2 Strol^kqrt's R., p- 67. S. C. (184^0 

Where the. •widow's doiyer in the real estate of her decea«;ed husband 
has been assigned to her previpus to the application to the surDogat^ for 
a sale of the estate, of the decedent,; for the payment pf his debts, the p&£t 
assigned to the widow for dower, should be sold subject to her life.ei^te 
therdn, as tenant in dower. 

And where the estate of the decedent consists of w. entire {arm, 
i^bich the .surrogate's order directs to be sold together a^s cme farmi the 
administrator should sell the whole farm, including the part assigm^^ .fa 
!the widow, foi dower, subject to her life estate In that part, as ten&nt in 
dower. — Maples v. Howe ei als.^ 3 Barbour*s CK A, p. 611. W^ If 
(1849.) 



DRAWER— RIGHT OR 

Where the holder and owner of u bill of excha^ge i9de<da?^d a 
bankrupt, and it is a matter of doubt whether such bill wa$ not within the 
jurisdiction so as to pass to the assignee in bankruptcy, except as to 
honafde holders thereof, without notice, the drawer of the bill, who. is 
liable to pay the same to the rightful holder and owner, may file n bill oS 
interpleader against the different claimants of such bill, to coinpeL tbcsoa 
to settle the right to the same between themselves.— ^JB^i/ eiai. v. HxM 
^i^ls.i 3 Barbour's Ch. R., p. 391. N. Y. (1849.) 



DRAWER— WITNESS. 

The drawer of a foreign bill is not a competent witness t0 prore his 
iinthority, or that the cir-cumstances had occurred under whiqh it was 
riiown he was authorized to draw, being liable to the holder for rc- 
ex.change, or'the statutory damages on the dishonor of the bill. — Dtnnis^ 
iouny. Flemingyl Barr's R.yp,b2Q. Pa, (1848.) 



TKorky 9 tvaits, 144'; "Sank ofMontgonkery'v, WqOuiiLQ^ 
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DJING DEGLARATI0N$. 

The dying 4isclaration of one deci^f^d, i^ade jinder iim M^ef of im- 
pepding death, is compete^ proof tq go tp die JMrjr, either tp^aljow who la 
the guilty agent, or disclose the circumstajtices under wl]dick,.tbe crime MfM 
committed. 

These declarations may he given in .eyidep/^P) as weU| to ,QQqui^ as to 
convict the prisoner. 

The dying declaration of a husband, is cgmpetept ^videjiy^e against 
the wife, to show her guilt. 

Whieh these declarations are incpn/^iste^f with each qtb^r, it is the 
d.^ty 01 the jury to weigh them, and to determine vKhiph, gr whether 
either, is to be believed ; and if the charge' of the Court takeS; this di^tj 
from them, or if the Court un^eit^es to.defifS^jn^ lli|^,t^ for the 

jury, it is error. 

Moore v. The State, 12 Alabama R., p. 764. (1848.) 

Error to the Circuit Court of TaUapopsa. 

The plaintiff in error W93 indicted and convicted, ^ the Circuit Court 
of Tallapoosa county, for the murder of her husband. Ii> the course of 
the trial a bill of exceptions was taken^ and the <?at)se hrpggbt to this 
Court hy writ of error. 

The bill of exceptions discloses the following facts : The wounds of 
which the deceased died, appeared to be given with the edge of an axe ; 
on. of them was on the front of the head, on the left side, and,. in length, 
about the width of an axe ; that it cut through Uie sKull into the birain. 
His physician reached him within thirty -si^ or fptty hoiirs after the 
wound was inflicted ; he was breathing, but in^etjsihle-, The wound 
was dres^d, and the deceased appeared to revive. He, w^ asked if he 
felt better, to which he replied ho. These facts were, deposed to by the 
physician, who also stated that he though^ him |n hi«i^ight, mindy but 
said that a man whose l)rain had been injured^ aS|1iis had,, might speak , 
rationally one moment, and be entirely out of his mind the next., 

The State then offered a witness to prove, that (W the. evening of the 
same day, he took some nourishment tp the deceased^ ahd^ requested hi^n 
to eat, stating that, if he would, he would get well. The deceased shook 
his head, and said no. The witness then sa^ .to him, '^ l)o, you know 
that Mrs. Moore done it?" The deceased answeireds/^Oby yes, well 
enough— well enough." To this evidence the prisoner obiected, but the 
objection was overruled. The deceased llye(i sogie, fotV or ^ye days af- 
ter the foregoing, declaration was madej and apo^er ^jt^itaes? testifiecl. 
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that som& daysaher the ahove declaration was made, the deceased stated 
that Bfrs. Moore **did not do it." 

The Court charged the jury, that the dying declarations of the de- 
ceased, owing to the condition of his mind at the time they were made 
should not be regarded by them, as he spoke but little, and in detached 
sentences. At any rate, that what one witness stated, was neutralized 
by What was. stated by the other, if they were of equal credibility, and 
that they should not operate against the accused. To which charge the 
prisoner excepted ; and the bill of exceptions, with the matters therein 
contained, are here assigned for error. 

Parsons^ tbr the plaintiff in error, insisted, that the declarations of 
the deceased were not properly admitted. 

1st. Because there was not sufficient evidence that the deceased was 
impressed with the belief of death,' at the time they were made. 

2d. That the relation of husband and wife existing between the de- 
ceased and accused, his dying declaration could not become evidence 
against her. 

3d. That the Court erred in 'the charge given to the jury. 

NooCf contra. 

Dargan, J. — ^It is well settled, that in the trial of cases for homicide, 
the declarations of the deceased, made under the belief that his end is 
near, are admissible, not only to designate the party who committed the 
critne, but also to detail the circumstances under which it was done. 

But these declarations must be made when the belief of death is pre- 
sent to the mind of the declarant, and when he believes there is no hope 
of recovery, but that he must die of the wounds or injury received. 
Declarations made under such circumstances, are considered as made 
under circumstances equally solemn, as if made under the obligations 
of an oath, and are admissible. But it is the duty of the Court to deter- 
mine, in the first place, upon the admissibility of such declarations, and 
then it is for the Jury to determine upon the weight, or credibility of 
them. — 1 GreenL Ev. 190. 

The facts disclosed by the record, in this cause, must satisfy any 
mind that the declarations were made at a time when the deceased was 
without the hope of life, on earth, and under the belief of impending 
death. There was no error, therefore, in permitting the declarations 
to go to the jury. 

But it is objected that the relation of husband and wife, existing at 
the time between the accused and the deceased, rendered the declarations 
incompetent proof. Tliis is not the law. One of the first cases in which 
the question arose upon the admissibility of dying declarations, was that 
of Woodcock, and the deceased was his wife*. Her declarations were 
received as evidence. 2 Stark, Ev. 458. -And it is well settled, that a 
wife may be a witness in a criminal proceeding against her husband, Ibr 
injuries done to her person; and there is no reason whatever, why a 
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husband should uot be a competent witness against his wife for injuries 
done him. But in the charge of the Court, as given, there is error. It 
must be borne in mind, that the evidence showed that the deceased might 
be rational at one moment — insane or 'irrational at another. On ono 
day he said, in answer to the question, " Do you know that Mrs. Moore 
did it?"" " Oh, yes, well enough, well enough," At a subsequent day 
it was testified that he said, she " did not do it." It may be fairly in- 
ferred, that at one time he accused her as the guilty agent, and at a sub. 
sequent time acquitted her of guilt. 

We conceive the rule to be, that the dying declarations of the de- 
ceased may be given in evidence, as well to acquit as to convict the 
accused, and they are not limited as evidence in favor of the State alone.— 
See 1 GreenL Ev.y 190 ; Rex v. Scaifcy 1 Mood. 4* 12., 551. 

Here the declarations of the deceased were inconsistent with each 
other. There was then a direct convict of testimony. It was the pro- 
vince of the jury to weigh the testimony, ta reconcile it if they could ; and 
if it could not be, then to determine which to believe. The declarations 
of the deceased, if made as stated in the bill of exceptions, were in direct 
conflict with each other, ahd i! was the duty of the jury to determine 
which declaration was true, or to which they give credit as true. The 
charge of the Court took from them this duty, and determined that the 
contradictory declarations of the deceased neutralized each pther. 
Whether they did or not, or whether either, or which one was true, was, 
by lay, the duty of the jury to determine — not that of the Court ; and 
for this error, the cause is reversed and remanded, that the prisoner may 
be again tried, unless in the mean time she be discharged by due course 
of law. 



DYING DECLARATIONS— JURY. 

A proposed juror having stated that he had formed and expressed no 
opinion in the case, was tendered to the prisoner as a juror, and accepted^ 
whei* he voluntarily stated to the Court that he had conscientious scru* 
pies about finding any man guilty of murder, and could not conscientiously 
take the oath. The Court thereupon discharged him, without challengei 
either upon the part of the State or of the accused : Heldy that it. was the 
duty of the Court to see that an impartial jury was impannelled, and thai 
it was composed of men above all exception. Therefore, wheh the pny 
posed juror stated his objections, it was right to respect them, and to pro- 
cure another who was not restrained by such feelings from the perform- 
ance of his duty. 

In the case of the dying declarations of a slave, th^ danger of impend- 
ing death is considered equivalent to the sanction of an oath. Slaves are 
presumed to have a sense of religious etecountabilify. ^ . 

To authorize. the introduction of dying declarations, it must be estab- 
lished as a previous fact, that the declarant was sensible that he was on 
the verge of dissolution. 



'nu^^forey.tbp exclamatiion of "0 roy people !" uttered by ^ «la?a 
when first discovered afler a mo];tal wound had been inflicied upon him, 
19; not sujScient prelirninary evidence to authorize the introduction of his 
dying, declarations. But If, upon a new trial, stronger evidence upon 
this point should be produced, such as to satisfy the circuit iudge that the 
declarant was sensible of his true situation^ and that his enqtwoM at hand, 
tji^ the declarations should be admitted — otherwise, not. 

One of the jurors was engaged in conyersng, and in writing, 
. receiving and reading notes, from a person n6t of the jury, during the 
p^pg^ess of the argument of the prisoner's counsel to the jury. Thie affi- 
davit of the juror was permitted to be read, to show that the correspond- 
ence arid conversation were about a wholly different matter, and did not 
touch the subject of the trial. It was held that this conduct was repre- 
:bei^sibki; and should have subjected the juror to punishment ; but whether 
it 'would avail, of itself^ to set aside the verdict, was not determined. — 
Lewis y. The Sk^te, 9 Smdes 4- MarshalVs S.,p. 115. Miss. (1848.) 

Ehror from the Circuit Court of Warren county ; Htm. Crtorge Cotd* 
ter^ Judge. 

At the October term of the Circuit Court of Warren county, in tbe» 
year 1846, thp slave Lewis was indicted for the murder of the slave Da* 
' i[id,. and bpyig tried was found guilty. On the impannelling of the jury 
in this case, William A. Haynes, one of the special t?enirc summoned in 
tl?ie cajse, wa^ called, and being sworn to answer questions to the inter- 
rogatory of the district attorney, said he had riot formed or expressed an 
opinion as to the guilt or innocence of the prisoner, and was thereupon 
tendered by the district attorney as a juror to the defendant, and accept- 
ed. The said Hayoes, of hi3 own motion, told the. Court that he had 
conscientious scruples about finding any man guilty of murder, and could 
not conscientiously take the oath in a capital case. The defendant in- 
fisted on accepting said Haynes as a juror, but the Court refused tp suf» 
tev said Haynes to be sworn, and for the above stated cause set Haynes 
aside, and refused to suflTer him to be sworn as a juror, ,to which opinion 
of the Court the defendant excepted. 

Oq the trial the district attorney called as a witness Lawrence Clark, 
w]^o, being sworn^ testified that he was the master and owner of the slave 
David, in the indictment specified as the deceased ; that on the 8th day 
of July, A. D. 1846, within the county of Warren, about 10 o'clock at 
^ight, be was aroused from his sleep by. a cry of distress, and hurrying 
to the place, about a half of a mile from his house, he found his slave, 
the deceased, injured badly ; that the deceased said " O my people,^' 
seemed like he v/anted to see bis people, but said nothing else which in- 
dicated his apprehension of immediate death. The dis+xict attorney then 
^all^d Daniel McGill, who, being called, stated that he was a praqtisiiig 
physipian ; was caUed to see the deceased slave on the night of the 8th 
July, 1846, and saw him on the morning of the 9th. The ^ave was 



IbsB dfind.! %Seke«99uned.the bQGiy« ai^d f^nd a i;a^ed<3ut(m tberig^ 
jaw o£ tbe deceafsfid; bone nor huJCt; aeyer^l sms^l shallow st^ba mu! 
cutis oa the shoulders. and b£^Qk of d^ce^iSed, and one. stab, the fatal wound^ 
(m the leA sidet between the eighth and nintli ribs, which reached tbo 
api^e and di¥ided ^e aQ]:ta. That such a woynd must of necessity pro- 
duce death ; n^ight pixxluce it in 0, few miputes, and life might endure 
Ibj an hour or two^ Upon tl^is showing, the district attorney offered. ia 
prove by said rLawnpij.ce Clarfc, wbat the deceased said an,d declared a» 
to the injury he had received. The defendant objected to the deelara^ 
tions of the d^cea^ed hi^ng proved, by said .Clark, on the showii;^ m^e; 
but the Couxi overruled the pbj.ectk>n^ and admitted said Clark to go 011 
and prove the declarations ;o£ dec€#^d ; to which opinion of the Cofiit 
the defendant excepted. • 

On the hearing of the motion for a new trial in the case, the defendant, 
by his counsel, read the affidavits of S. B. Wall, R. H. Smith, and R. 
H.: Tompkins, whicb stated, in substance, that pe^dii;ig the trial of the 
cause, and while the counsel of the defendant was addressing the jury^ 
and commenting on the evidenqe, one of the jury, to wit, Henry Strongs 
was engaged for a very considerable length of tinoe, first, in a con versa* 
tioH, and. then in a written correspondence with a persbn not of the ju^y* 
receiving from him, and apparently reading, several note^s, Th^ district 
attorney, then oiiSered to read the affidavit of Henry Stronff, which was in 
substance, as follows :, " The oorrespo^dence referred to m ihfe affidavits 
filed by. the defendant, did take place between himself and Harper. ^^ 
Hunt, while the counse} for defendant was addressing Uie. jury ; but th.ajt 
correspondence did not rjejate to the case under trial, but was jjo, relatioiji 
to a matter of private business between Himself and Hunt." To th^ 
reading of this affidavltj the, defendant, by his counsel^ objected, an4 
of&red to read authorities, and to ^how by those aifithprities, .iand by argii* 
meot, that the affidavit was not admissible ; but the Court refused to 
all :w defendant's counsel to read authorities, or to make an argument io 
support of the objection, and admitted the affidavit to be read. 

The Court overruled the motion for a new trial ; to which the defen<i- 
ant excepted, embodied the facts in a bill of exceptions^ and prosecut^t^ 
this writ of error. 

Tompkins, fox the plaintiflTin error, contended, 

1st. That Haynes was improperly rejected as a juror, and cited Bkk^ 
kan V, Pis0artf.y Co^,, 220. 

2d. Tba.t the Court improl>erly permitted the dying declarations of 
tbe deceas&d, who was a ^lave, to go to the jury. It is the conscious- 
ness of immediate dissolution, operating on a mind imbued with religious 
obligation ai)d asnse of accountability, which, and which alone, place? 
dying declarations on a footing with sworn testimony. In this case therp 
was nc^ a sufficient. showing for the intro4uciion of proof of the dying dar 
claratioQs, for it does not appear that the deceased was cooiscious of hiji 
danger, or n^ade his declarations in. prospect of immediate death. The 
deceased was a negro, slavey The law does jpot pre»ime in hun anjr 



%4b ' DTHVC DECLAEATIOK»*-nniET. 

tnoral culture, nor sense of religious obligation.— »See LeacVi Cr» Com^ 
337 ; 3 Car. if P., 198 ; Hmo, ^ Hutch. Dig., 165, Sects. 91, 92. 

3d. The Court er^ in refusing a new trial ; first, for the errors finst 
above named, and again, because of the misconduct of one of the jurors, 
in carrying on a written correspondence with a stranger during the pro- 
gress of the trial. Another branch of this error was in permitting to be 
read the affidavit of Henry Strong, the juror who misbehaved on the 
trial.— See Jessup v. Eidridge, Car, 401 ; Brayt., 169; 6 N. JT., 352. 

(Freeman, AUomey General, contra^ cited 13 Wend., 351 ; 1 Baldwin, 
^8 ; 10 Pick., 153 ; How. Sr Hutch. Dig., 483, Sec. 12 ; 2 Blackf,, 114; 
2 Penn., 918 ; 1 Caw., 221 ; 2 lb., 589 ; ^ N. H., 352 ; 4 Johns., 487; 
6 Pick.; 296.) 

Mr. Justice Clayton delivered the opinion of the Court. 

Several errors are alleged to have occurred upon the trial of this 
tjause, to the prejudice of the prisoner. 

The first relates to the rejection of William A. Haynes as a juror. 
This person, after having stated that he had formed and expressed no opin- 
ion in the case, was tendered to the prisoner as a juror ; when he volun- 
tarily stated to the Court that he had conscientious scruples about finding 
any man guilty of murder, and could not conscientiously take the oath. 
The Court thereupon discharged hirp, without challenge, .either \rptya the 
part of the State, or of the accused. This is claimed to be error. It is 
admitted by the counsel of the prisoner that this would have been good 
cause of challenge on the part of the 'State, if takei\ before the juror was 
tendered to the prisoner. Although the rule was formely different, we 
think, at this day, there can be nc doubt the Court possessed the |>ower 
which it exercised on this occasion. It was the duty of the Court to see 
that an impartial jury be impannelled, and that it was composed of men 
aboi'e all exception. When the proposed juror stated his objections, it 
was nght to respect them, and to procure another who was not restrained 
by such feelings, from the discharge of his duty and' the administration 
of the law. Otherwise, an undue advantage would be afforded the 
prisoner. In Tlie People v. Damon, 13 Wend.^ 354, the rule is said to 
be, that the Court may set aside incompetent jurors at any time before 
evidence is given. — See Fletcher v. State, 6 Humphreys, 249. 

The next objection is 'to the admission of the dying declarations of 
the deceased. It may be well to observe, in the first plStce, " that by 
statute, all the laws in force for the trial of a free white person for a 
capital offence, are declared to be in force for the trial of slaves (or of- 
fences declared capital by the laws of this State." Several reasons are 
urged for the exclusion of this testimony. The first is, that by the pro- 
visions of our statute, every slave who gives testinKHiy in a Court must 
first be charged, before he is examined, as to the consequences attached 
by law to his giving false testimony. That this is in addition to the 
path ; and as dying declarations are admitted because the law presumes 
the situation of the party imposes as solemn an obligation to speak the 
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truth as an oath, they stand only in place of the oath. Where ojiother 
sanction is added, they cannot supply the place of that sanction. This 
reasoning has failed to convince us. Two considerations unite in the 
admission of such evidence. First, the necessity of the case ; and next, 
the situation of the declarant. The danger of impending death is re- 
garded as equivalent to the sanction of an oath. The same necessity 
which justifies dispensing with the oath, will also justify dispensing with 
the charge directed to be given by the statute* 

It is also objected that there ought, in the case of slaves, to he soma, 
evidence of a sense of religious accountability, upon which the validity of 
all testimony rests; and that the same presumption of such religious belief 
cannot be indulged in reference to them, as in regard to white persons. As 
to the latter it is said, the presumption is in favor of their proper religious 
culture, and belief in revelation, and a future state of rewards and punish- 
ment : as to slaves, it is contended, the presumption does not arise, be- 
cause of a defect of religious education. It is true that if the declarant 
had po sense of future responsibility, his declarations Would not be ad- 
missible. But the absence of such belief must be shown. The simple, 
elementary truth of Christianity, the immortality of the soul, and a future 
accountability, are generally received and believed by this portion of our 
population. From the pulpit many, perhaps ail who attain maturity, « 
hear these doctrines announced and enforced, and embrace them as arti- ^ 
cles of faith. We are not inclined to adopt the distinction. 

It is lastly insisted that the preliminai*y showing of the declarant's* 
knowledge of his situation, of his sense of impending death, was not suf- 
ficient to justify the admission of his declarations. The law is, that to* 
authorize their introduction, it must be established as a previous fa/% 
that the declarant was sensible that he was on the verge of dissolutioii. • 
This rule was stated explicitly in the case of McDaniel v. The StaUSr 
8 S. 4- M., 401. 

In this case the preliminary proof was, that the deoeased, when first 
discovered after the wound was inflicted, exclaimed, "O my people;*' 
but said nothing else which indicated the apprehension of immediate 
death. This showing was' not sufficient. It indicated alarm and suffer- 
ing, but showed no sense of approaching dissolution. It is the belief of 
the declarant that his wound is mortal, and that his account with time is 
to be speedily closed, that .renders the declarations admissible. It maters 
not how this belief is manifested, whether by words or conduct, or by an 
accurate perception of his true situation ; yet, its existence must be ' 
shown in some way. This kind of evidence forms an exception to the 
general rule ; it is only admissible under peculiar circumstances ; and, 
unless satisfied that they exist, it is our duty to exclude It. — 1 GreeiiL , 
Ev.y 192, et seq. 

For this reason a new trial will have to be granted. But if, on the 
next trial, stronger evidence on this point should be produced, such as 
to satisfy the circuit judge, that the declarant was sensible of his true 
flituation, and that Ids end was at hand, then the declarations will be ad-*, 
mitted, otherwise not. 
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Another objection is taken, growing out of the n^iscondilci of owe of 
the jurors. He was engaged in co'nversing, and in writing and receiving, 
and reading notes from a third person, not of the jury, during the pro- 
gress of the argument of the prisoner's counsel to the jury. Bis affida- 
vit was perrhitted to be read, to show that the correspondence and con- 
versation were about a wholly different matter, and did not toudh the 
subject of the trial. 

This conduct was highly reprehensible, and should have subjected 
the juror to punishment, whether i* would aVail of itself, to set aside 
the verdict, need not be detei^^ined. Yet the trial by jury should bb 
preserved free from kll extraneous dnd improper influences. Confidence 
m the administration of justice can only be preserved by removing even 
the shadow of suspicion froW thiose in whose bands it is intrusted.-— See 
Hare v. The State, 4 Hm., 103. 

The judgment is reversed^ and new trial panted. 

 

EASJEMENt. 

• , A. and B. were the owners of adjoining lands, and the house of A. 
had for noore tkiui twenty yeans been supported by the land of B., who 
dug a foundation for some intended buildings so near the house of A. that 
it fell: — Held^ thhX if A. 's house had been so supported, and both parties 
knew it» the p)ainu:flt had a right to such support as an easement, and the 
defendlmt could not withdraw that, support without being liable in dam- 
ages ibr any. injury that the plaintitf might sustain thereby, which 
damfeiges should be such as to put the plaintiff in -the same state in 
which he Wa3 befi>rej but the jury ought not to give him a new house for 
an old one. — Hide v. Thomborough, 2 Carririgton 4* Kirwan*s R-^p, 
250. Eng (1848;) 

(Parke, B., cited Stkiiselt v. Jd^ard, 1 Sefto. 2V. P. \Ulhed,)y 457.) • 



EJteC'TMfiftT— CONTRACT. 

Wher^ a person enters into pofesesslon of theland of another, with 
his assent, under a contract to purchase the same, the vendor may main- 
tain ejectment against him, after default in either of the payments stipu- 
lated in the contract, Whhout a previous ^rvice of a notice to ouit.—  
Powers v. Itigrahatn, ^ Sartours Supreme Court B., p. 576. N, Y. 
(1849.) 

EJECTAesnT— PirftCHXSER. 

Where a purchaser 6f land, without no?ice of any fraiid or defect in 
the title, purchases from one affected vnthnotice, the former will be pro* 
tected. 



XJSCrikim lit 

So wKare a purchaser tnih notice^ purcfiabed from ofie iffithoni m^cBf 
the purchaser with notice will be protected; for otherwise, a bona Jide 
purchaser might be deprived of the benefit ^f selling his property for its' 
full value.— Tru/uc^* ei als. v. ^eepks ei ah,, 3 KeUy^s A., p. 440. Ga* 
(1S48.) . . ' • 

EIjBGTiicENT. — From Cass Superior Court. T'ried before Judge 
Wrigh/L^ August Term, 1847. 

For the facts of thd case, imd th^ ^rchrs aaRgQad, iM»the opinioQ da« 
liV^red by tlie Supreme Cburt. 

VndertDood, for plafhtiSS. 
Mitchell, ibr defendants. 

J?3f the CourL-r-WAUJiEni J., delivering the opinlbn. 

It appears from the record in this case, that James MaitheWs wad tfaa. 
dmwer of Jot of land number 106, in the 23d district of Ca[ss County. ' 
The lessor of the plaintiflf, on the trial of the cause in the Cburt below/ 
oiiTered in evidence a grant from the State of Georgia of the piremised in' 
dispute, to James Mathews, also a deed from James Mathews to James 
H. Truluck and Sutton H. TrqTuck, dated the 26th January, 1833, which 
deed was not recorded until the 21st Jdn6, 18B9. The lessor of the 
plalntitT then. offered in evidence a deed from, the Truluckd to Reuben 
Henidoii, for the premises, dated 23d May, 1839, which constituted the 
title undec which the plaintiff claimed. 

The defendants then read in evidence a deed from Jelnfits Mathews, 
the grantee, for the prepfiises jn dispute, to Joel L. Scarborough, dated 
the 2dth of January, 1833. This deed was recorded In the propei^ cotin- ' 
ty on the .24th day of September, 1833. Although the deed from Ma- 
thews to Scarborough is of dlder date than the deed from Mathews to the 
Trulucks, yet the evidence contained in the record shows, that the pur- 
chase of the lot of land by Scarborough from Mathews, Was sUbseqdent 
to thet sale made by Mathews to the Trulucks, and consequently the deed 
from Mathews to Scarborough nmst have been antedatdd, as it is ouite 
clear from the fevidence disclosed by the record, that Sea rbofough did not 
obtain his deed until some two or three days a^er tho sale of the land by 
Mathews to Jam^s H. and Sutton H. Truluck. In ad^ltibn to the deed frbm 
Mathews to Scarborough, tlie'defendahts read m evidence a deed fromScai'- 
borough to Zachariah B. Hargrove, dated 8th February, 1833, for the 
premise^, and also a dee^ (Vont . Hargnove and others to Thompson, dated 
3d October, 183« ; also a deed from Thompson to Ramsour, dated 7th 
Pebri|afy,.1837vaod'a deed from Ramsour to Simnoons, dated 24th Octo* 
ber, 1838. . ^,, , ^ ., , 

On the triil of ^tbe cause, the Court' below 'c^ar^ed' 'the jury, "That 
admitting Scarborough purchased tne land frcjm Mathbws, the draWee, 
after the Trulucks had bought the land, and With a full kntwledge of the 
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deed to the Trutucks, yet if Scarborough's deed was reoorded witfain 
twelve months after it was executed, and Scarborough sold to Hargrove, 
who had no knowledge of the deed to the Trulucks, and Hargrove sold 
to Thompson, and Thompson to Ramsoqr, and Ramsour to Simmons, 
none of the purchasers from Scarborough having notice of the deed to 
the Trulucks ; and all the deeds having beeh made before* Truluoks' deed 
was recorded, and the defendants in possession, as proved, they, the de- 
fendants, could not be affected by the notice to Scarborough, and the de- 
fendants were therefore entitled lo recover, unless Hargrove and all 
those claiming under him had notice of the deed to the Trulucks at the 
time they purchased, as the deed to the Trulucks was not recorded with- 
in the time prescribed by law." To this charge of the Coui% below to 
the jury, the counsel for the plaintifis excepted, and now assign the same 
for error in this Court. Was the charge of the Court to the jury in ac- 
cordance with the law of the case as presented by the record ? We are 
of the opinion, that there was no error on the part of the Court below in 
the instructions given to th^ jury, and we entirely concur. in the opinion 
of the Court as to the law arising upon the facts presented lo us for oui 
consideration. 

Scarborough purchased from Mathews, the drawer of the land, vnth 
notice that the Trulucks had previously purchased the same land from 
the drawer ; Scarborough's deed was recorded within the time required 
by law, after its execution. The deed from Mathews to the Trulucks 
was not recorded until June, 1839. Hargrove, under whom the de- 
fendants derived their title, purchased from Scarborough in February, 
1833, wilhoui noUcCi either actual or constructive (so far as is shown by 
the records), of the conveyance of the land by Mathews to the Trulucks. 
It is. a settlec^ rule, that if one affected with notice conveys to one toiihoui 
noiicef the latter shall be protected equally as if no notice had ever ex- 
isted. — Jackson v. Gioen ei al,, 8 Johns,, 137. Varick v, Briggs et a/., 
6 Paige Ch., 323. So where one toiihoui noUce conveys to one with noticf^ 
the purchaser with notice will be protected ; for otherwise, a bona fide 
pu releaser might be deprived of the benefit of selling his property for its 
full value.— /&., 329 ; Jackson v. McChesney, t Covm, 360. Scarbo- 
rough was a purchaser from Mathews, with notice of the prior convey- 
ance to James H. and Sutton H. Truluck, but Hargrove, and those 
claiming under him, purchase from Scarborough without^ notice of the 
prior deed from Mathews to the Trulucks, and therefore are, under the 
rule, entitled to be protected. 

Let the judgment of the Court below be affirmed. 



EJECTMENT— TENANT. 

W, H.f seized in fee of a house and land, died in 1798, leaving a 
widow and his son, J. H,, a minor, above fourteen years of age. The 
widow (with whom /. H. lived) continued to occupy the house and land. 
In 1798, /. H. being still a minor, the widow married the defendant^ 



wbocontmued theDOCk&rward to ocoiipy,thei)oi)aa aodlaa^^ • In 1805^ 
Jf, H, led the premises, .but QQcasiooally; resided theca aiw«iardt;, lor 
two or three weeks at i^ time, with defendant atid his wife. The wife 
died in 1841. la 184^,!J» H. mortgaged the premises in fee to the: les- 
sor of plaintifi*, fbi: money which was paid to the defendant-'^deflndHnt 
himsjU b^iag present at the execution of the.deecf; and |iii«yfto its con- 
tents» and receiving the mcxiey from J. i/. 

Hkld^ that in ejectment by the mortgs^giee^.the ji^ry.were warranted 
in presuming that the defendant ocoupied as. tenant at will to •/. •//.-* 
JJoe derru Grooes v. Graves^ 10 Queen's ^Be9ick S^^p^, AQQ. % Eiig, 
(1850.) 

{AUomet^ General- BXidi Cole cited Hqffj^y, Bkr^roui^J^ A.^ 4* ^'' 
67, note (q); Bermet v. Long^.Q Car. 1^ r,^ X^Z^. Piekcatl'y. Sears , 
e A, 4^ E„ 460 ; Gregg v. Wells, 10 A. S^ £., 90 j O^U v. Vickers, 4 
A. 4- £., 782 ; Hursi v. CA/tort, 4 A. 4-,£., 809, 815^.). , 

ENDORSJSR* 

Where the plaintiflT put his name on a note as seoood endomery at he 
request of the payee who had previously, endorsed thesame,,to enaole 
the latter to get the note diseoiuited at some bank« ibr Kis own benefit, 
and upon his promise to take* care of it, if the maker > should not>: 
Held, that the plaintiff was to be considered as having endorsed the 
note» . not as surety for the maker, . but for the accommodation of the 
payee» or at least merely as second endorser ; and that he was euti tied 
to all the rights aadprivileges^of that obaraicter.-— jBoibr ym^arUn, 3 
Barbour^s Supreme Court fi., p, ^34. N.Y. (1849.1r 

(Paige, J., cited Herrlck v. Carman^ 12. Jehntf'f l^^;* Tillman v. 
Wheeler, 17 Johns. 326; Dean v. Hali, 17 Wend.^ 22Z;Seabwtf v. 
Hyngerfordr2 Hill, 84.) 

To charge an endorser of a note,. payable on xlemand, the endorsee 
must give him notide of non-payment, upon the first dema^ on the 
maker, although such demand was made at an earlier day than was 
necessary, in order to render the ^endorser, liable, on*^ his. ejidoraement ; 
and although the endorsee gives the endot'ser notice of non- payment upon 
a second demand on the make% which would have been in season to 
charge the endorser, if no pievious demand had been made.— i^/c^ v 
Wesson, 11 Metcalf's 72., p. 400. Mase. (1848.) 

A third endorser having endorsed a note, on the faitHof the solvency 
of a prior endpirser ; and on the renewal of the not? , the ^rder o^ the en- 
dorsements having: been chan<red, without (he consent of this tiiird 
endorse r, who, for the convenienqeof rpnewing the -note, had left his 
blank endorseinentwith the makers^, a Court of ^\iity.will!reiii>vf> Kiat 

10 
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as against ihe endorser who should have preceded him. — Slag^ v. Busies 
Adm'r, i GraUan'9 R., p. 274. Va. (1848.) 

If one sign or endorse a note, as surety for several joint principals, 
and one of the principals dies, the surety, having paid the deht, may claim 
a dividend from the estate for the entire debt, notwithstanding he may 
hold collaUral security for his liability. Where the security is merely 
collateral, a Court of Equity will not compel its application, merely for 
the purpose of reducing a dividend, unless the debtor stands in the rela- 
tion of ct co-surety.— ^(B9< v. Bnnk of Rutland^ et al., 19 Vermont 2^.« 
p. 49:). (1848.) 

• A negotiable promissory note continues to be negotiable afler its 
maturity and dishonor, in respect of all the parties liable when it fell due, 
and wiiose^ liability has not been discharged. And the holder of such a 
note fiiay, by negotiating it after it becomes due, make himself liable' 
upon it as endorser. 

Where a negotiable note is endorsed, before it falls due, to an en- 
dorsee by name, without adding the words " or order," or equivalent 
words of negotiability, such person may, nevertheless, transfer it by en- 
dorsement, as if endorsed payable to his order, in express terms. 

But, upon such a restricted endorsement, without words of negotia- 
bility, .made after the note has been dishonored, the endorsee cannot 
transfer it by endorsement, so as to enable his endorsee to sue upon it in 
his own name^ 

The endorsement of a negotiable note, after its dishonor, is a new and 
independent contcact, distinct from the original note, and, in its efiect 
between the endorser and endorsee, distinct from the negotiable charac- 
ter of -such note. It is not clothed with the qualities of an endorsement 
made in the usual course of trade ; it rests upon other considerations^ and 
leads to a dffferent liability. 

In substance, it is a bill by the endorser, upon the maker of the 
note, payable to the endorsee, on demand. In legal form, it is a promise 
to pay the note to the endorsee, if the maker fail to pay it on demand, 
and due notice be given of such non-payment. Apd it is to be treated as* 
a new and original* contract between the. immediate parties, and negotia- 
ble or otherwise, precisely as its terms import — Leaviit v. Putnam 1 
Sandford's Superior Cou^ /?., p. 199. N. Y. (1849.) 



, ENDORSER— NOTICE. 

To excuse a want of notice, by. reason of ignorance of an endorser's 
residence, such ignorance, and due diligence to discover- it, must be 
shown on the part of the owner of the note deposited for collection, as 
well as of the notaiy and bank.. 

Sending a notice for an endorser to his subsf>quent endorsee, is equi- 
▼aleht to an inquiry of the endorsee by the notary for the residence of 
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the endorser ; and it is the duty of the endorsee to use due diligeuoe in 
forwarding the notice to his endorser. — Haley v. Brown, 5 Barr^s R., p. 
178, Fa. (1848.) > 

{Fallon^ cited Kramer v, . McBotnetty 8 WatU <J« Serg,<t 138 ; Breth 
ter V, Wfghtman, 7 Watts Sf Serg,, 264; Jwies v. Wardell, 6 WaUs ^ 
Serg., 401 ; Britlain v. TAe jBc/nA-, 5 Walls ^ Serg., 98 ; Weakley v. 
l?e% O^PTae/^, 273; IreJand v. Z/p, 10 JbA;w., 4h0, U JbAn*., 2:n ; 
Stuckerl v. Anderson, 3 TTA^tft, 116 ; jC/i/% on ^i%, (ed. 1842,) 453, 
n. 3; Story on Prom, Notes, sec. 316; Hill v. Varrell, 3 Greeideof, 
233; Moore v. Somerset, 6 Watts Sf' Serg., *i62; Spencer v. Bank of 
Salina, 3 Ht7/, 520.) 

Where the payee of a negotiable note, Hefore it became payablej en-» 
dorsed it thus — **Fhineas Wood hblden for the within note," — the Court 
held, that he was liable without demand or notice ; and that he was not 
discharged by delay for a year lo collect the note of the maker. — Blan- 
ehard v. Wood, 26 Maine Ji.,p, 358. (1848.) 

Assumpsit against the defendant, as endorser of a note. 

The parties agreed, that the defendant, the payee of the note, en* 
dorsed it before it fell due, in this manner — **Phineas Wood holden ifop 
the within note." The makfers of the note resided in the couQty of 
Waldo, and, at the time the note fell due, and for one year afterwards, 
were of sufficient ability to pay it. No demand of payment was made 
upon the makers until six months after the note had faKBCome payable, and 
no notice of non-payment was given to the defendant. 

A nonsuit or default was to be entered, according to the opinion of the 
G)urt as to the rights of the parties.^ 

Crosby, for the plainti0*,^ said, that the defendant, by his special en- 
dorsement. had made himself unconditionally liable to pay the note; and. 
cited Bean v. Amold,, 16 Maine, 251, as directly in point. He also 
cited Read v» Cutts, 7 Greenl., l^d; Bagley v. BuzzeU, 19 Maine, 88« 

As he defendant has thus made himself liable, without demand or 
notice, the plaintiff has not lost his rights by delay. — Cobb v. LiiiJe, 2 
Greenl., 261 ; Page v. Webster, 15 Maine, 249 ; Lane v. Steward, 20 
Maine, 98. 

• 

Abbott, for the defendant, contended, that there was a material dis- 
tinction between the case* relied on for the plaintiff and the present case. 
In the case cited, the note was due when the endorsement was put upon, 
it, and the endorser made himself immediately liable. Here the en« 
dorsement was made before the note became payable, and the plaintiff 
was holden to make use of due diligence. Here the defendant could 
derive benefit from a demand and notice ; whereas, in Bean v. Arnold, 
they would have been entirely useless, as they must have been made 
on the same day. 
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This, may be regarded as a guaranty ; . and i£ aot .the . pi 
giiiliy of negltgencej and the. dbfcndant is thereby, discharged. 

The opinion of the Court was drawn up by 

Whitman, C. J. — Thecase oi Bean v. Amold^ 16 M^., 251^ injust.be 
regarded as decisive of this case. The distinction relied upon inLdefeojce 
is n(jt well founded. The language of the endorsement in this is mora 
explicit than in that case, where the endorsd^ merely added the woi^ 
^ holden " to his signature. In this, his language is " holden for the within 
note" In that case, however, the meaning was held to be identical with 
what is expressed in this. In both cases something more was. intended 
than an agreement to be holden in case of demand and notice. And it 
must be understood as importing an agreement to be holden uncondition- 
ally, .so as to render it the duty of the endorser to pay the note, or to see 
it paid without trouble to the endorsee. It amounted, to an absoluteiguar^ 
amy, and comes within the principle of Coff v. Little^ 2 GreenL, 2(il. It 
could not make any difference, that the note in the case of ^«an v. Amol4w. 
was overdue, and in this case was not due* The import of the Isenps 
used must be the same in either case. 

DefendaiU d^auUed^ 

Nntice of dishonor addressed to an endorser, at the post-office at whick 
he habitually receives communications by mail, is sufficient, though .suchi 
cffice be not the nearest to his place of abode.-^ilfercer v^ Tjanoifkr^ & 
Bftrt'^ R., p. 160. Pa. (1848.) 



ENDORSEMENT. 

An endorsement without deliverjrjdoes not divest the legal interest of 
the holder of a. bill : both are- necessary. 

Where endorsements, are in blank, the holder may make himself the. 
immediate endorsee of any one of them, or he may derive his title through. 
alMn ^ccc^ion '^r Bizzell y* The Bqiik of ihe iiiaie, 3. EpgUsIC^^ JR-^p. 
459. AtL (184^.) 

(Oldham, J., cited May v. Cassady, 2 Engi, 376; Watem vi Big: 
^ns,2 Evg., 475 ; ^tbry on Bii/s, 231, Sec. 208, and note *3,) 

An .endorsemf*nt of a note may bo made upon tho paper, on, which a 
torn ndte is psisted, so as to rest the legal title ii] the endorsee. It is not 
necessory in such a case, any more than in an endorsement on the notet 
ilself, In prove when it was made.— Cru/c^/Je^/ v. EasUm^ 13 Alabama: 
R.,p, 337. (1848.J 

When the neine of a stranger is end.orsed upon a promissory note, no. 
rccov< ry CHti be had against him, chargisg him as a maker, without 
proof that the endorsement was made at the time of the execuUoD of the. 
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li^mment, or that he intended 46 be held a» stich' mttk^r.-^iR^^miiOft r. 
Abeli et al, IT Ohio i?., p. ^6. (1848.) 

(Hitchcock, J., cited Champion ^ Laihrop v. Griffith^ 13 Oftib, 22&.) 

An endorsement made oq an executed consideration, is void, and no 
lection lies on it ; where, however, a not& was directed to be discounted^ 
upon . condition thtit a particular individual should endorse it, and such 
individual aftierwards endorsed it, he wotild be liable on his endorsement, 
though the money may have been obtained thereupon before he endorsed. 
— Mitcitell v. Planters* Bank, S Humphrey's R,, p. 216. Tenn. (1849.) 



EQUITY. 

'Chere is an eqtrity existing between the members of an insdvent 
copartnership, by virtue of which any of them may insist that the co- 
partnership effects shall be applied to the pajnYient of the debts of the 
firm, in preference to the payment of the private debts of the individual 
partners ; aiid this gives to the creditors of the firm a quasi equitable 
lien upon the copartnership efiects,.if the members of the firm, or any 
of them, choose to give effect to such lien, by working it out for the ben- 
efit of the joint creditors. 

But this equity of the mertibers of the firm, as between themselfe«, 
does not deprive them of the right to ^pply the partnership effects to the 
payment of their joint and separate debts as they please, provided no in- 
jtistice is done to any of their creditors. — Kirby el als, v. SchoonmaJcer lei 
4ils.9 3 Barbour's €h. -K., p. 46. iV. Y. (1849.) 



EQUITY— AGREEMENT--POSSESSION. 

Where- a person who lias an equitable interest in a.building erected 
npon premises belonging to another, by having advanced money for the 
erection thereof, is in possession of the premises, under an 'agreement 
lirith the owner, at the time of the execution of a mortgage thereon to a 
^rd person, and continues in possession down to the time of the sale of 
the premised, by a mai^ter, uncler a decree obtained in a suit brought to 
Ibreclose such mortgage, the complainant in the foreclosure suit, and the 
pnrchaser at the master's sale, are bound to take notice of the equitable 
lights of the tenant, if any such exist ; such possession being construc- 
tive notice to them of his rights. 

The cquitable*claim of the person in possession under such circum- 
irtances, will not bp cut off by the foreclosure of the mortgage, and the 
«rfe of the premises, unless he wtis made a party to the foreclosure suit. 
And he rtiay still -enforce such claim against the mortgaged premised in 
4^ hands of the purchaser at the master's isale. 

"Where it does not appear that a person who was in possession of 
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inortgAged premises claiming to have an j^uitable interest tlierein, prior 
to the mortgage, was a party to a suit brought to foreclose such mort. 
gage, the purchaser at the master's sale will be presumed to have bid 
upon the property with reference to such claim of the tenant in posses. 
sioD ; and it >vill be presumed that the amount of the proceeds of the 
sale were diminished pro tanto. 

Accordingly, the tenant will ^^ve no claim upon the surplus moneys 
arising from the sale of the mortgaged premises, under the decree of 
foreclosure \ such proceeds not having been produced by a sale of the 
equitable interest of the tenant in the premises. 

; Whether a parol agreement, made by the trustees of an incorporated 
religious society, with an individiial, for the right to use the real estate 
of the corporation, and an advancement of money for the erection of 
buildings on such real estate, and the taking possession of the premises 
pursuant to such agreement, will give to such person an equitable inter- 
est in the permanent use and possession of the premises, without rent ? 

Where a person has an equitable lien upon the surplus moneys, ari- 
sing from the sale of mortgaged premises under a decree of foreclosure, 
his proper course is to deliver notice of his claim to the master who 
makes the sale, or to file it with the clerk in whose ofHce the surplus 
moneys are deposited by the master. Or in case an order of reference 
' has been entered, upon the application of some other claimant; before he 
is aware of his rights, he should then go before the master, upon the 
reference, and present and establish his claim there. And where he 
neglects to do so, without any excuse, the Court will not settle his rights 
to such surplus moneys, upon petition. — De Ruyler v. Tlie Trustees of 
St. Peter's Church, 2 Barbour's Ch. R., p. 555. JV. K (1848*) 

. This was an appeal by the petitioner, Mary Ann Ely, from an order 
of the Vice-Chancellor of the First Circuit denying the appellant's 
petition, with costs. The petitioner stated, among other things, that she 
was one of the members of a religious society devoted to the education 
and amelioration of the condition of the children of poor and indigent 
parents ; that about five years before the giving of the mortgage upon the 
house and lot in Barclay-street, in the city of New-York, to the coni- 
plainant in this cause, the trustees of St* Peter's Church, a religious 
corporation which was then the owner of the lot, represented to her, that 
the building which the corporation was. about to erect upon the lot was 
to be used as a school-house for poor children ; and that it might be oc- 
cupied as such by her, or any other member of the society to which she 
belonged, who was willing to occupy the same as a school-house ; that, 
in consequence of such representations, she 'advance^ to the Treasurer 
oi* such corporation $3,750, to assist in the erection of said house ^ that 
the moneys so advanced by her, were received and accepted by the 
trustees, under an agreement or understanding that th^ house was to be 
used and occupied by her, and other members of the society to which she 
belonged, for the purposes of a school ; and that'the moneys so advanced 
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by her were actually applied and expended by the trusteesi in the c^rec- 
tion and completion of such school-house. The petitioner further stated, 
that upon the completion of the house, p^sessioo thereof was delivered to 
her, to be used by her and her associates for tl\e purpose of a schooj ; and 
that she so used the same, pursuant to her agreement with th^ trustees, 
up to the time of the sale thereof, under the decree of foreclosure in this 
cause ; that, upon the sale, the premises produced a surplus of about 
82,50U ; that the corporation had become insolvent, and, previous to the 
master's sale, had made an assignment of all its property to trustees for 
the payment of its debts ; and that the assignees, and Eliza Gallagher, 
Alice Lalor, and others, who were judgment creditors of the corporation, 
had filed their claims to the surplus money. She therefore prayed for 
an order directing the payment of the surplus moneys to her, or for such 
other relief in the premises as she might be entitled to. The plaintiffs in 
the two judgments, who were named in the petition, had notice^ of the 
presentation thereof, and appeared by their counsel, and put in afRdavits 
stating their claims to the surplus moneys, as judgment creditors of the 
corporation. They also showed that, at the time the petition was sworn 
to, no proceedings had taken place before the master ; so that the peti- 
tioner might have come in and proved her lien before him, if she had in 
reality any valid claim to the surplus moneys. 

Develirij for the appellant. 
. Livingston, for the respondents. 

The Chancellor. — The equitable interests of the appellant, in the 
property sold under the decree in this cause, if she had any, was prior 
to the' execution of the complainant's mortgage. And as her petition 
states that she wad in possession oli the premises at that time, under her 
agreement with the trustees of the corporation, and down to the time of 
the sale by the master, the complainant and the purchaser at the master's 
sale were bound to take notice of her equitable rights, if any such exist- 
ed ; such possession being constructive notice to them. Chesterman v. 
Gardner, 5 Johns,, Ch. 29; Grimstone v. Carter, 3 Paige, 421 ; Gouver- 
neur y. Lynch, 2 Paige, 300 ; Brovm v. Anderson, 1 Munro, 201 ; TuUle 
V. Jackson, 6 WenU,, 226, and cases there cited. Her equitable clairo 
upon the property, therefore, was not cut off by the foreclosure and sale, 
unless she was made a party to the foreclosure suit ; and she may still 
enforce it against the house and lot, in the hands of the purchaser, who 
bought the same at the master's sale, with constructive nptice of all the 
equitable rights which her advance of the $3,750, and the taking posses- 
sic«i of the premises under the alleged agreement with the trustees of the 
corporation, gave her. It doe3 not appear by the petition, or otherwise, 
that the appellant was a party to the foreclosure suit. The purchaser 
must, therefore, be presumed to have bid upon the property with reference 
to her claim to an equitable interest therein prior to the giving of the 
mortgage, and at the time of the sale, and that the amount of the pro- 
ceeds of the sale was diminished pro tanto. . For this reason she has no 
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claim uponf these surplus moneys, which have not been produced by Ae 
sale of her equitable interest in the prensises. It is not necessary, there- 
fore, to inquire li^hether a parol agreement with the trustees, and the ad- 
vancement ^of her money arid the taking possession pursuant to such 
agreement, could ^ive her an equitable interest in the permanent use and 
possession of real estate, without rent, where the trustees with whom she 
dealt could not themselves sell their interest in the estate without a pre- 
vious order of- the Chancellor. — Laws of 1817, p. 241, sec. I. 

Again ; if the complainant had any equitable lien upon the surplus 
moneys in this ca^e, which 1 think she had not, her proper course, under 
the rule of this Court, was to deliver the notice of her claim to the mas- 
ter who made the stile, or to file it with the clerk in whose office the sur- 
plus moneys were deposited by the njaster. Or, in case an order of re- 
ference had been, entered, tipon the application of some other claimant^ 
before she was aware of her rights, she still was authorized to go before 
the master, upon the reference, and to present and establish her claim 
there. Hulberl v. McKay, 8 Paige^ 654. That course was still open 
to her when the petition in this cause was sworn* to ; and no reason is 
stated in her petition for subjecting the other claimants to the -expense of 
coming here ' to oppose her application for the surplus moneys, upon affi- 
davits. 

The Vice-Chancellor, therefore, upon being satisfied that the petition- 
er had no equitable lien upon the surplus moneys, might very properly 
have charged her with those expenses. 

The order ajppealed from must he affirmed^ with costs. 



EQUITY— JUDGMENT. 

There must be'/raiftf; surprise, or some extraordinary and unconlrot 
table circumstance, wliere manifest injustice has been done, to authorize 
a Court of equity to grant relief against a judgment at law. 

Courts, of equity will be extremely cautious in the exercise of their 
acknowledged jurisdiction, to grant relief against judgments at law. 

Where the subject matter of defence was'nol, apd could not by due 
diligence, be known to the defendant upon the trial,* it will furnish 
ground for the interposition of a Court of equity. 

Costs do not always in Chancery follow the event of the cause. They 
rest in the sound discretion of the Court. — Pearce v. Chastain, 3 Kelly's 
R,,p.2ZQ. Ga. {1848,> 

In E(iujTr.-rBill and demurrer. In Lee Superior Court. May 
term, 1847. »Before Judge W^ar/ifn. 

For the facts Stated arid guelitions made below, abe the opkiion delly- 
ered by Uie Supreme Court. 

Lyofif for the plaintiffs' in error. 



V «■ 



FQUITT — ^JUDGMENT. _ tSS 

Bills for a new trisl must set up some new fact which proves- it to be 
against conscience to execute the judgment,, and of which the complain- 
ant could not avail himself in a Court of law. — 2 Story Eq., sees, 887, 
888; Jartfis v. Cluvndhr^ 1 Tur. Sf Rus., 819; Marine lits, Co. vi 
Hodgson, 7 Cranch, 837 ; Mitford, IbO. ' 

Equity will not relieve the defendant after a verdict, when he might 
have defended himself at law by ordinary diligence. — Ban, Ch, rr,^ 
1841 ; 4 Hen, Sr Munf., 558; Dodge v. Strong, 2 Johns. Ch., 558; 
Woodworth v. Van Buskerk, 1 id,, 432 ; Gainsborough v. Gifford, 2 P. 
Will, 424 ; Batehan v. Wiiloe, 1 Sch. ^ Lefr., 201 ; AlhuUon v. Bird^ 
R. M. Chart, 98. 

If the defendant in an action at law submits to go to 'trial witl.<^tit 
filing a bill in equity for a discovery of evidence, and after a verdict 
against him attempts to obtain the discovery as a ground for a new trial, 
Courts of equity will not countenance such proceedings, where there is 
no fraud in the conduct of the plaintiff at law. — Mitf,, 132 ; Richards v. 
Symmes,2Atlc.,ZlQ\ Dan. Ch. Pr, 1941 ; Williams y. Lee, iiAtk., 232; 
Field v. Beaumont, 1 Swansi,, 205; Sewell v. Freeston, 1 Clian. C, 65; 
Taylor v. Shejjpard, 1 Young Sf Coll. Exch., 271 ; 1 Johns. Ch., 49; 2 Cac, 
12 ; 3 Johns. Ch., 355. 

Where one of two joint obligors or contractors have been sued, and a 
judgment has been obtained; the record is a bar in favor of the one not 
sued ; so also would the first suit be a bar to any subsequent one. — Ward 
Y. Johnson, 13 Mass., 148 ; Wilson v. Hurst, 4 Bam. ^ Aid., 156 ; BeltZ' 
hoover v. Commonwealth, 1 Watts, 126 ; Williams v. McFaU, 2 Scrg. ^ 
Rawl, 280 ; Downey v. The M. Sf F. Bank, 13 id., 288 ; 5 Mass., 193 ; 
8 id., 424, note ; Dennett v. Chick, 3 Watts, 202 ; 1 Greenl., 191 ; 18 
Johns., 456; 1 Pick., 118; Hotchk,,A3b. 

If equity affords relief to a defendant, it will be on account of the 
Injury ^bout to be done the complainant, and .not merely to set up a 
merely technical defence. 

Every material allegation in a bill must be positively alleged, suffi- 
ciently to enable the defendant to ascertain the precise grounds on which 
it is filed.— Pan. Ch. Pr., 424 ; 2 Bro. Ch. C, 310 ; 3 id., 226. 

No general relief prayed, and the particular relief sought being re- 
pugnant, the bill must fail. — Mitf., ZS; Dan. Ch. Pr., 435; Slory^ Eq. 
PL, 4(/. 

The bill contains no equity. 

Warren, for the defendant in error. 

By the Court — Lttmpkin, J., delivering the opinioQ. 

On the 8th of August, 1836, Allen B.Chastain, Ira E. Durpree, and 
Hartwell H. Tarver, a mercantile firm doing business in the town of 
Hawkinsvrlle, Pulaski county, in this State, under the style of Chastaia 
& Durpree, made and delivered to Samuel B. Pearce & Co., of Boston, 
their promissory note for $161 08, due six months after dSte. Suit vf^ 
brought upon this note, it being unpaid, against all the partners, in favof 
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of the payees, to the January Term, 1841, nf the Superior Court of 
Twiggs county. The sheriff returned ** not to he found " as to Cha^tain, 
and judgment was confessed by the other two defendants for the whole 
amount of principal and interest due on said note, together with the costs 
of suit. Contemporaneously with this proceeding, an action was insti- 
tuted on the same claim against all the partners, in Lee county, where 
Chastain resided, and where the sheriff returned, " not to he found " as 
to Durpree and Tarver. Final judgment was rendered against Chastain 
on the 17th day of July, 1846, for the debt, who now files his bill, alleg. 
ing that the judgment in Twiggs has long since been paid off in full by 
Durpree and Tarver, or one of them, or some person for them, or for one 
of them. That he had reason to believe this, and verily did believe it at 
the time judgment was rendered against him, but that iie had no means 
of ascertaining or establishing it. That he made diligent search for the 
/i. fa. in the Clerk's office of Twigg's county, to which it should have 
been returned satisfied, but that he was unable to find it. He further 
charges, that what was then mere matter of suspicion, he has since as- 
certained to be unquedtionably true ; and that he will be abundantly able 
to prove it, by appealing to the conscience of the party. 

To this bill a demurrer was filed for want of equity, aftd being over- 
ruled by the Court, the defendants below excepted. 

Is there sufficient matter stated in the bill to require an answer ? 

The general rule is, that Courts of Chancery will ndt interfere after 
verdict and judgment at law, except in cases of fraud, or surprise, 'or in 
extraordinary cases where manifest injustice would be done ; nor where 
the party might have defended himself fully at law and neglected it. 
Great abuse would be made of a contrary doctrine, by drawing within 
the jurisdiction of equity, as by a side \vind, almost all causes decided 
at law. The high powers intrusted to Chancery to promote the purposes 
of justice, should not be abused to the vexation of the' citizens and the 
uhsettling solemn decisions of other Courts, where it is to be always pre- 
sumed that full justice has been done. — New Reports by Schoales ^ Le* 
froy, vol.. i., 201 ; 3 Aik., 223, 224. 

No doubt has been entertained, since the contest in 1616 between 
the two jurisdictions, that Chancery has the power to grant relief against 
a judgment at law. 3 BlacL Com., 54; Woodeson, 186. I repeat, 
however, that it will be exercised with extreme caution. 

In the case of the Countess of Gainsborough v. Gifford, 2 P. WiU., 
424, the Courts granted relief against a judgment where the defendants 
afterwards discovered a receipt under the plaintiff's own hand for the 
money in question, of the existence of which the defendant was not ap- 
prised at the time, although the paper was in his own custody. Wherever 
injustice has been done by the verdict at law, by surprise, or accident, 
or ignorance, as in the case in P. WilL^ Chancery will interfere. — 2 
Atk., 190, 319 ; 1 id., 268 ; 3 P. WilL, 395 ; 2 Veseyy Jr.y 135 ; 10 
Vesey\ 422 ; 46 Broum P. C, 470 ; 2 Hen. df- Mun., 179. 

Where the plaintiff knew the fact to be different from what the jury 
found it, and the defendant was ignorant' of it at the time of the trial, 
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Chancefy will relieve against such a verdict. — Gatlin v. iirkpairick, t 
Car. LaWt.bZ4. 

Payments and sets-off at law are subjects of equity jurisdiction, and 
relief will be given in Chancery against a judgment where the defence 
was not made at law. — Hughes v. McCaven, 3 Bihb.y 254 ; Appkion v. 
Harwell, Cook, 242.' . • , 

Without iatending to adopt, except with a modification, the principles 
to their full extent laid down in those cases, and much less to disturb the 
well-consiidered doctrines ruled by this Court in Bostwick v. Perkins ei 
al.f 1 KelJi/i 136,- we are inclined to return this bill. The case as made 
is a weak one. And yet, if it be true that this money has been paid to 
the original creditors, either by the two defendants in Twiggs or some 
one for them, and that the execution is still kept open in Lee and pressed 
against Chastain's property, and that he used what diligence he could to 
procure proof of the fact in order to defend himself at law, and was un- 
able to do so — indeed, although he suspected it to be true, he could not 
at that time ascertain the fact so as to put in his defence at law — I re-, 
peat, that if all this be true, ,and the complainant in the bill alleges that 
it is, justice has certainly not been done. Here is an important matter — 
not within the knowledge or power of Chastain, which was well known 
to Samuel B. Pearce & Co. the plaintiffs at law — which has been dis^ 
covered since the trial, but not within time to make it the ground of a 
motion for a new trial, and which would unquestionably have defeated 
the recovery if it had been known in time. If the defendants in their 
answer admit these statements to be true — and by their demurrer they 
do admit them — in conscience and equity they ought not to avail them- 
selves of the judgment which they have obtained. 

While on the one hand, therefore, we are not willing to suffer thS 
partnership of Chastain & Durpree to be adjusted in this summary way, 
by allowing the two partners in Twiggs, or one who has discharged the 
debt for them, to realize the whole amount of it out of Chastain, yet, act- 
ing upon the legal presumption that all three are equally liable for the 
outstanding debts of the concern, and as he who asks equity must do it, 
we see no reason why Chastain should not be forced to pay his third of 
this debt, whether by way of reimbursement to the other members of the 
firm, or to the person who has interposed in this affair at their instance 
and for their benefit. And to this extent the injunction should be dis- 
solved. 

Moreover, as %he Court is clothed with authority to award in every 
case such order and direction in the premises as n^ay be consistent 
with the justice of the case, we deem it but right that the complainant 
should be taxei with the costs. Costs in Chancery do not always follow 
the event of the suit, butf are awarded according to Ae justice of the 
cause. They rest in the sound discretion of the Court, to be exercised* 
upon full view of all the merits and circumstances of the case. — 1 Johns. 
Oh., 77^ 166 ; 2 tU, 274, 817 ; 3 id., 65 ; 12 Johns., 500 ; 3 Marsh.f 
488 ; 3 Lit.y 355. 

In this case it is not without some reluctance and misgi^ng that W6' 



%S$ jEviDSNOf^ no. 

have retained the bSI and held up the iojuoctkniy ^venas toitfw^l&inbrf 

the debt. 

Juigmeni aj^rmed. 



EQUITY OF REDEMPTION. 

An equity of redemption in slaves is not the subject of execution; a 
levy, therefore, on such equity, should be set aside. — The Commercial 
Bank of Mavcheaier v. WaUra^ 10 Smedes 4* MarshaiPs B., p. 559. 
Miss. (1848.) 



. EVIDENCE. 

« 

An admission of a fact by a party taa suit is evidence against such 
party, though made in a conversation respecting a compromise of the 
suit.— Jtfiirmn v. Richmond^ 3 Denio's R,y p. 58. N. Y. • (1848.) 

Replevin^ tried at the Warren Circuit in October, 1843, before Wil. 
L4RD, C. Judge. On the trial the {^aintiflT called one Harris as a wit- 
Bess, who was objected to on the ground of interest, which the defend- 
^ts undertook to prove. For thai purpose they called a witness who 
testified that in May preceding the trial he heard Delano, one of the de- 
fendants, ask the plaintiff if this suit could not be settled ; to which the 
plaintiff answered, he could not settle it, for he did not know any thing 
about it ; that it was Mr. Harris's doings, and Harris would have to foot 
it in the end, though commenced in his (the plaintiff's,) name ; that he 
did not know about the suit ditil afler it was commenced. It was shown 
that the plaintiff was a man of wealth. The judge. rejected Harris as a 
witness, and .the .plaintiff excepted. The plaintin* then released Harris 
fron all demands which he might have against him for damages. or costs 
on. account of this suit, or on account of the property for which the ac- 
tion was brought; but the judge still held him incompetent, and the 
plaintiff again excepted. The plaintiff then gave evidence . upon the 
issue, bat was finally nonsuited ; and he now moves, for a new trial'on a 
case. 

Harris, for the plaintiff, relied on Williams v. TAorp, 8 CaweUj 201, 
as a direct authority to show that the evidence to prove the interest of Har- 
ns was incompetent. 

Pearson ^ Hknd^ for the defendants, cited 1 PAi/. £«., 109 ; 1 Caip- 
mf HiIVs Notes, 218. 

B^ ihe.Qouriy BBAan^cr, J • — The evidence was competent^aiiMt the 
plaintiff: it was not an offer for a compromise, - but an -unqmiified ad- 
Kl^ion.of a fact. Thiaia the true distinction between such statements 
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ciplethfttfiiei) fmi$t WaHowad lo *' buy their peace" without prejudlcdf 
^ If the.teroiF' *bipy their |>eaee' are. utAended to," as issaidrin Jiu?/er*w 
N. P,f ** they will rp9olve all doubtst on this head of evidenee ; but for 
an example I wjll add one case. If A. sue B'. for j&lOO, and B.^offer ta 
pay him J&20» it shaH not be received in evidGnoe ; ibr this neither ad* 
mits nor asccrtaias any debt, and is no mf^ce than saying he would giva 
£20 to get rid of the action. But if an account consist of ten articles^ 
fmdi B. udfliits that a particular one is due, it is f^qod evidence for so 
much." Bui. N.. F.y 23«, JDub/in e(L, 1791- See aiso 16 Wend., 643 ; 
1 PhU. Ev,, IW ; and Cowen ^ HUVs Nates, 196. The case relied on 
by the counsel ibr the plaiotiin WUUams v« Tliorpj is certainly m prin* 
ciple like the one at bar, but the autiicritiesiiiec^ioQed \ihCowea 4^- HUr^ 
Notfis^ j\}filL referred to, prove, as I think, beyond ali question, that the prin- 
^ ciple of evidence was misapplied in that case, and itoqght not to be foi^ 
lowed. As the present action was brought by Harris, without authority, 
and indeed without the plaintifi*'skix»W:ledgq, he wasliabLe to the defend, 
ants for costs, which liability could not be removed by any release whichr 
tlie plaintiff could execute.. Hairis wasr an iopoiopetent witness, and 
Mf!B^ praporly. excluded by the judge.^ 

New trial domed* 

Where evid^ce is intended to be given: of the -contents 'of. a papei« 
and it is in the hasde of the ofipoeite party, notioe to prodiice i.s neces^ 
cary, evea thouji;h the note is in Court at the tidal. -rriK^/tiirdniy. BaxTf. % 
Jiarr'sJR.rP*22.Pa. (X84;8.) 

(Bqaihsiob, X, citqdr 2 Tidtf'# Proc., 803 j; I .Stoi.JS.i 225 1 NoL^'i 
to I ChreetU. En*, wc. 56.0.) 

It i9 a settled rule of evideaee, that if a defendant debtor, seekivg tQ 
discharge himself from a claim, preferred against him, reliesoB the en* 
tries on, the oredi^' side of tbe account, rendered or exhibit^d by his cred«.' 
itor, he thereby admits in evidence against him, the entries, on the debit 
side of the: account; and such debits not' being diiioffeditedi nor disproved 
by testimony in the. cause, establish the claim 'according to the accountf 
-^Allendttrel aL v. Vestry of Trinity. C/tunch^, 9 GUI's R-i p. 106. Md, 
(1848:.) 

The silence of one^ party, when, the other asserts a (act, is eyidenoe 
of the; truth of the assertion tpgoto die jjury.-^ikfcC/eii^aM v. MaMUian% 
QBarr's^,,fk.m&. Fa- (1846*) 

In ermr from the District Coum of Alleghany County. 

A^ssumpsk ;for not receiving gpods agce^d to.be purchased^ By i^ 
Written agreement,' MrKt^lenhan was to take, from one to four hundred 
bavrc»ls.of> fldur, MoMillan. giving nqrice liiitwdQlivery .of tbe Uis^.' ptmcol 
wbelber. hewould del«vjsr,.thejre4idae. 
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A witness said, on Friday McMillan delivered one hundred and thirty 
barrels ; on the Wednesday following he called to say the rest were ready. 
McClenkan said, " i told you on Monde^ 1 would not take thena." Mc- 
Millan replieJ, *' I told you on Friday I .would have thent here this 
Week.'* 

The Court led this to the jury as evidence that notice had been given 
at the delivery of the first parcel, pursuant to the contract. 

« 

Wilh (f- Donnelly y ibr plaintiff in error. — It cannot be that a roan is 
bound to deny every assertion which is made at B\&ry interview. The 
defendant had previously denied receiving the flour ; and can his subse- 
^ent refusal to treat be construed an admission of all that may be said? 
— 1 Greenleaf's Evidence, sees. 199, 200, 201 ; 2 Path, ObL ajipr., 211, 
212, 2M ; Moort v. SmiUi, 14 Serg. ^ Raw/e, 393 ; Boyd v. Grant, 13 
Serg, (f- Rawky 125. ^ 

McMahony contra, cited 1 Greeni. Ev., sees, 197, 301. 

 

^ouLTEJi, J. — The declarations of one party made in the r resence 
and hearing of the other, and to him, especially when, as in the case 
under consideration, they compose part of the res gestaj have always 
been received in evidence ; not because they are the declarations or as- 
sertions of the party who made them, and in whose favor they operate, 
but because the silence of the opponent gives rise to a fair presumption 
tiiat he admits them to be true. The common sense of the multitude is 
embraced in the almost proverbial expression, that silence gives consent; 
and the law does not differ from the understanding of the common mind. 
Thus it Was ruled that in a conversation between two parties some time 
after making a verbal contract, one of them stated one of the terms of 
the contract, and the other did not dissent ; and it was held to be suffi- 
cient proof as to the point asserted, to authorize a new trial, when the 
jury rendered a verdict contrary to the point asserted. 1 Com. /?., 111. 
Elementary writers may speculate as to the value or importance of the 
evidence furnished by the 'silence of a party, as in 1 Greenleqf*s Evi- 
denccy 201. But, after all, its weight must t>e left to the jury, whose 
judgment and discretion, under all the circumstances, must determine its 
value and importance. The point of fact to be decidea in the case in 
hand was, whether McMillan, at fhe time he delivered the first parcel of 
flour) did inform McClenkan that he would deliver the balance of the 
four hundred barrels contracted for. Mitchell testifies, that when Mo'- 
Mill an tendered the balance of the flour, he asserted that on the Friday 
previous, when he delivered the first parcel, he gave notice that be 
would deliver the balance, to which McClenkan did not dissent or reply. 
The Court below mid the jury that this conversation aflbrded evidence 
that McClenkan had been notified. And so doubtless it did to some ex- 
tent. The Court do not say that it was conclusive evidence of that fact, 
but rather \%*ould seem to indiaate the contrary ; for they add, '< you will 
c<m)pare MitcheU's testimony with McGahan's, and give them both their 
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proper consideratbn/' The Court iostnict the jury that the cause is 
one purely of fact, and altogether for their consideration. The plaintiff 
in error contends, that the Court ought to have told the jury that the evi- 
dence of his silence was of little weight. But, if they had done $o, it 
would have been error. Its value and weight belonged to the jury — 3 
Munford^ 230~and was properly left to the jury. • The Court cannot 
determine and pronounce the weight of evidence, but only its tendency 
and admissibility. — 4 Fast,, 321. 

Judgment affirmed. 



EVIDENCE—ANCIENT RECORDS. 

In ascertaining facts relative to the possession and claim of lands, 
which occurred more than -a century prior to the inquiry, Courts receive 
evidence, which would be inadmissible if offered to prove events occur, 
ring within the period of the memory of living witnesses. 

In such cases, the statements of historians of established merit (as 
to facts of a public and general nature), the recitals in public records, 
in statutes and legislative journals ; the proceedings in Courts of justice, 
and their averments and results ; and the depositions of witnesses in suits 
or legal controversies, are received as evidence of facts to which they 
relate ; but always with great caution, and with due allowance for its 
imperfection and its capability of misleading. 

On this principle, the parties were aHowed to read in evidence, the 
clerk's minutes of a trial had eighty-five years previous, affecting the 
possession of the same land ; depositions or affidavits taken before a 
judge, ninety.four years previous, also sixty years previous, appa- 
rently for use in a judicial proceeding respecting the- possession ; reci- 
tals, boundaries and designations, touching the same land, contained 
in the statutes, public grants and charters ; other proofs of a name 
or designation, comnu)nly and notoriously applied to the land in ques- 
tion ; ancient maps and the descriptions and delineations thereon ; and 
an authentic history of the province at large. — Bogardus et als. v. Trin- 
Uy Church, 4 Sandford's Ch. R.y p. N. Y. (1850.) 

The question ultimately raised in an ejectment being, whether Eliza^ 
heth S., deceased, was legitimate or not, a certificate of the marriage of 
E, S*s alleged father, /. D., to her mother, was produced by a witness, 
who said he received it from E. S, TWe question was then put, whether 
E, S, made, at that time, any statement respecting her mother's mar- 
riage : — He/d^ that this question was admissible, it having been proved 
before, to the satisfaction of the Judge, that E. S. was a member of the 
family, and it not appearing that any dispute was at that time known to 
exist. And that it made^ no dlfFtrence, as to the admissibility of the an- 
swer, that the question, whether E, S, was a member of the family, was 
m fact identical with the issue on which the opinion of the jury would 
be uhinrately taken. 
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A copy of a register ot marriage, signed with the name of a person 
who had been curate of the parish eighty years before the trial, and who 
aigned as curate, was produced by a witness who had been seven years 
parish clerk, and who said that the same signature, in the same handwri. 
ting,* appeared in several places in the original regiF.*er :— He/d, admis- 
sible, though no proof was given of the curate's death, and no furiber 
proof of his handwriting. — Doe dcm, Jenkins el aL v. Davis et a/s., .10^ 
Queen's Bench R.,p. 314. Eng. (1850.) 



EXfiCUTION. 

• 

No action lies against an execution creditor or his attorney, for issu- 
ing aj!.ya., endorsed to levy the whole sum recovered by a judgment 
which, to the knowledge of both, has been partly satisfied by payments 
unless malice and want of probable cause be alleged in the declkratbD, 
and proved.^ 

Money levied by a regular execution, under a judgment valid on the 
face of it, cannot be recovered back in an action for money had and re- 
ceived on the ground that the judgment was signed, or execution issued, 
fraudulently, K»r the whole sum named in the judgment, when, part had 
been already paid. 

The remedy, in such case of fraud, is by motion to the Court in 
which the action was brought, to set aside the judgment or the execution* 
— i}« Medina v; Grove et als*, 10, Queen^s Bench R.^p^ 152. Eng. 
(1850 J 



EXECUTION— FALSE RETURN. 

>wo ^editions against the same debtor, are successively delivered 
to different officers to execute, the first being levied before the second is 
delivered ; then a tlurd execution against the same debtor is delivered 
and immediately levied ; after that, and befi>re the second is levied, tlie 
first is withdrawn ; the second execution is entitled to a preference over 
the third, and if the officer in whose hands it is suffer the avails of the 

Sroperty to be applied on tlie tiiird, he having information of the with- 
rawal of the first before a sale on the third, and he then return his exe- 
eution nuUa hona^ he is liable for a fidse return. ^-Costp v. Chaaiberkm, 
t^Dcnio's IL, p. 19B. N. Y. (1850.) 



EXECUTION— SALE- 

If real estate be purchased under an erroneous execution by the 
plaintiff in the execution, he acquires no titled but if purchased by a 
stranger, he acquires the title. — IVaiU v. Dolbjf^ 8 Humphrey's i^., j»» 
Am. Tenn. (1849.) 



.•••» 
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(Davidson cited Weaver v. Cryer, 1 D^j^:, 337 ; QxlQf,y,Mez7^,, 3 
Jlfvr^., 250; Skimer v. 7lf(wr<5, 1 'X7cr. 4- -^i«.V, 138 : 1 Leo., 9o ; S 
ITi^O/i, 370; 1 &/r., 509; 3 I^ev., 149; 1 Monrce, id; 4 litt., dUl ; 
Tidd,9'6Q.) 
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Aix e.\ecutpr or admioi^trator^^whooiji. hia^ qualUiQatiQO, gives bond > 
and sfeciinty according to law, 1R>r the.fuitbrul pei'fttroiajieQ-ofahe ^uties 
of his office, is allowed to prosecute an appeal ' without ^giving an a ppeal 
bond, in all cases where the object of the appeal is to assert the rights, 
or protect the interests of the estate which ha represents.— AfcCau/ey v. 
Griffin^ 4 GraUan's i2., p. 9. Va. (1848.) 

Ah executor who had paid specific legatees^ discovering a d^Gciency 
of assets to pay creditors, and.a consequent oyefrpa^ment to. Jegatees, 
cannot maintain an action at law to recover ba^k suqIi .overpayment fro|ii 
a particular legatee. .^ A Court of .law cannot take into .qonsideratiqn, as 
a Ck>urt of eqbity would d6, thd mode in whioh the fund^ might have 
been applied.— Sowerte// v. Somervell^ 3 GUi'tS B.^p. 27^1. Md., (,1948,) 

(Spence, J., cited Johnson v. Jdknson, 3 Bos. J^ Pui,f 169; Sele v« 
Guy, 3 East^ 123 ; Story Eq., 507, sec/ 534.) 
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A party sued as ex^utqr ^ son tori jointly, with t^. rightfuVc.\eou- 
tor, stated by his answer that he had, before Uio bill, was. filed, aecountcd 
for bis receipts and payments to his co-defondant and paid ovek'to^him 
the balance : — Held, that such settlement wonld not be bindbg on the 
plaintiff who was bepeficialiy interested in the estate, and thereibre the 
Court refused to insert in the decree the usual .direc&ps; aa toiiot fJis* 
turbing settled or stated accopnts, . , : ,,- 'i ..'»....  ,: » . 

Such a direction is iapplicable only to an alleged settlement of no- 
counts between . plaintiff and de^fendant,, and , not,:to pnebetifeen^ co-de- 
fendants. ...■,.,.. . j> r. ..^-^ •' .^ , , ; 

An executor d^ spjitori if^ subject. Xo aU the. liabilities; but entitled 
to none of the privileges, of an ordinary executor. — CarnUchaely. Cdr- 
nuchaeiy2Phiiaps'Ch. R., p. lOi. Eng. (1848.) "^ 



EXECUTORS— LIABILITY OP. ' 

Executors and admiiflstrators are bound to the ex^fcjse of isuch pru. 
dence and caution in the administration, as a judicious man, looking to' 
his own interest, would exercise in regard to his own affairs. 

11 



• 
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They majr compound debts, or enter into arbitrations, and these acts 
will be upheld, if they are fair^ beneficial to the estate, and free from 
fraud, negligence luid misconduct. 

If J therefore, executors or fulmihistrators collect debts in bank paper 
i^ot strictly at par, when the best interests of the estate require it, and 
when nothing better can be done, their conduct will be sustained ; but 
in such case it will be their duty to convert the funds so received into 
something less perishable, with as little delay as possible. — Baily v. DiL- 
worth, 10 SmedesJi- Marshall's B.^p. 404. Miss. (1848.) 

(Clayton, J., cited Kee*s Ex^ar v. Kee's Creditors^ 2 Grailan^ 116; 
2 Lotnax Ex.^ 291-5 ; 5 Uumph.f 524.) 



FACTOR. 

Where a consignment is made to a factor for sale, occompaniea with 
instructions, the factor accepting it must obey such instructions, whether 
they relate to the time of sale, its manner, or the price of the goods ; and 
whether he has made or agreed to make advances, or has accepted bills, 
or otherwise subjected himself to liability, on the faith of the con- 
signment. 

Where goods are consigned to a factor, without instructions, and 
without any prior or cotemporary advance, acceptance, or liability made 
or incurred by theJ^tor; but he subsequently makes advances. on the 
faith of the goods, at the express or implied request of the principalf and 
for his account ; the factor is at liberty, in the exercise of -a sound dis- 
cretion, and in jgood &ith,^to sell ^ much of the consignment as is neces- 
sary to meet' such advances, and reimburse himself out of the proceeds, 
without demanding or asking the re-payment of the advances by the 
principal, and without notifying the principal of his 'intention to sell. — 
Marfield v. Douglas el. aJs*^ 1 Sandford^s Superior Court 22., p. 360. 
JY. Y. (1849.) . . 

Amongst the most important duties of a &ctor, are those which re- 
quire him to givie his principal the free and unbiassed use of his own dis- 
cretion and judgment, tp keep and render just and true accounts, and to 
keep the property of the principal unmixed with his own or the property 
of others. A &ctor having violated all these and other duties — 
Heldf that no cre^t.was due to his accounts, and that the principal 
was not bound by them. — Clark v. Taping, 9 BeavatCs B., p, 284. 
JBii^. (1848.) . 



FACTOR— INJUNCTION. 

A consignor may. file a bill, and l^ve an injujy^tibn and receiver 
•Kainst his factor^ in case of misconduct or insolvency of the latter. 
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whereby his prqperty is endangered ; and this, too, though the consign* 
I inent be to sell on a del credere commission, -^Mickieihwaite v. Rhodes^ 
4 Sandford's Ck. R., p. 434. JV. Y. (1850.) 



FALSE REPRESENTATIONS. 
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An action on the case for a false representation, lies against one who 
gives a recommendation of character and credit to another, on the strength 
of which he obtains goods on credit — it being shown that the statbinents 
were false, and that ti)e defendant knew them to be so. 

It is not necessary tashow, that the object of the false representation 
was to defraud the plaintiff in particular; 'if it was to give a false 
credit, the action is well brought by any one who happens to be injured 
by it. 

Neither is it essential that the person making the false affirmation is 
to derive • benefit from the fraud. — Young v. Hal/, 4 Georgia jR., p. 95. 
(1848.) 

(LuMPKLV, J., cited Hay craft, v. Creasy, 2 East., 92; Vernon v. 
Keyny 12 East, 6.38; Faisfey v. Freeman, 3 7\ R., 51; Fosler v. 
Clmrles, 6 Bingh,, :<96 ; Corbil v. Brown, 8 Bingk,, 4:^3 ; Polhill v. 
M^alker^ 3 B, ^ Ad., 122; Langridge v. Levy, 2 M. ^ W., 519 ; 



Whitmarsh, 1 itfefc., 1 ; Lobd^ll v. Baker, I Mete,, 193; 3 Mete, 469; 

Wue V. Wileox, 1 Day, 22 ; Hart v. Tallmadge, 2 Z7ay, 381 ; ^wii^* 
V. Calhoun, 7 Vermont, 79; PFce^^ w. Burton, 7 Vermont, 67; Lordy. 
Colby, 6 Aw ifowp. j 99.) 

If one, in whom confidence is placed, in introducing and recommend, 
mg a third person as one worthy of credit, knowingly make a false re« 
\ -esentation, or wilfully suppress material facts within his knowledge in 
relation to the oredit^nd circumstances of such person, by and through 
which goods are sola to the person recommended, and a loss is thereby 
sustained, the person recommending is responsible in an action on the case, 
as, for a fraudulent deceit. 

False representations, either by the assertion of a falsehood, or by the 
Bupprtssion of the truth, in relation to the credit and circumstances of a 
third person, is sufHcient to sastain the action, where it appeared that the 
party injured relied and acted upon the representations, and wasdeceived, 
although there may have been no collusion, or intent to deceive or de- 
fraud.— £foy</V JpxV* y. Brown, 6 Barr^s R,, p. 310. Fa, (1848.) 

(Bkll, J., cited Haley v. Free, 3 T. i?.,' 51 ; Fniter v. Charles^ 6 
Bi^'g:, 3e9; 7 Bing., 105; Corbil v. Brown, 8 Bing., 33; Allen v, 
Addiiigton, 7 WerA.^ 9.) 
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Ati a<5tibh Tot a deceit In 9 sale, may be maintained against' two per^ 
00ns jointly,^ irthey both khowirfgly make false representations at tho 
time of the sale, thouf^h theytiad not previously conspired or agreed ia 
make such repcescataiions, and though only one of them was interested in 
expected fruits of the fraud. — SU/e9 v. WhU^el al, 11 Metcalf's JR., p. 
366. Mas^i. (1848.) 

(Leonard <f Bales cited 3 T. 2?., 51 ; 2 East, 107 ; 6. Melc, '257 ; 
Young V. The King, 3 T. /?., 102 ; Commontoealth v. Harkyt '^ JHelc., 
466 J PaUen v. Gumey, 17 Mass., 182.)* 



FELONY. 

A. was indicted for stealing a shilling,. which bad been previously 
marked and put into a till. A constable found the shilling in bis:pQa< 
session, and asked him if he had any more money of Mr. S.'s about hira. 
The prisoner produced some half crowns, and then made a statement* 
Held, that this statement was not receivable in evidenpe, on theigrpund 
that it relatod 10 another and distinct felony. — Regina v. Butler, 2 CoT' . 
ringtan 4- RirwanU i?., p. 221. Eiig. (1848.) 



FELONY— HUSBAND AND WIFE, 

A married woman .wa? .apprehended on a charge qf felony,, raid her 
husband, in the presence of the <x>nstable,. held out. an inducement- to her 
to confess, ^he then made a statement ir-^Hfild, that it was not.recetva- 
ble in evidence, as an inducement held out in the presence of the con* 
stable was the same in effect as if it had been held out by him. 

Whei;i stolen goods are found in a man's house, and his wife in his 
presence makes a statement e.xoneratingr him and criminating herself 
semble, ttiat with respect to the admissibility of this statem^tin.evidenee 
against her, it may be. a question whether the doctrine oLpresumed a>? 
ercion does not apply .r—Z^f^na v. Laugher, 2 Carrington 4* Kinean's 
B.,p.22o. Eng. (1848.) 

(Cooke cited Rex v. Tay/br, 8 Car. <J» Payne, 733.) 



FIXTURES. 

MachmeJry ei^ected for manufacturing purposes on timbers imbedded 
in the ground, or fastened to t4ie tiijibers of a building by bolt^, screws, 
pins or cleats, if put up with a view to its being renioved without injury 
to the birilding, is not afxture passing with the freehold! 

The rule as to fixtures between the owner and purchaser at a shcr- 
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iff's sale,, is the same as between vendor and nurchaser at private sale* 
^Farrar v. Chanfet^; &Detiio'sR.yp. 527; i)^. Y. (ibbo.) 



FORCIBJipE ENTRY—ARREST, 

A plea justifying the breaking and entering a house, without war. 
rani, on suspicion of felony, ought distinctly to show, not only that there 
was reason to believe that the susspected person was there, but also that 
the defendant entered for the purpose of apprehending him. — Smith v* 
SkHeyy 3 Common Bench R,, p. 142. Eng. (1848.) 

( Tal/^trd cited Burgess v. Beaumont^ 7 M. ^ Gr. ^62 ; 8 ScoU 
JV.jR. 668.) 



FORGERY. 

E. W. came to a banking house, and asked to have a bilh dis- 
counted, stating that he came from Mr. Tomlinson, (who was known to 
the banker's clerk,) and pn one of the bankers saying that Mr. Tom. 
linson had not endorsed the bill, E. W. said that he could endorse it for 
him. The banker then wrote on the back of the bill " Per procuration, 
Thomas Tomlinson, "^ and the prisoner signed his own name :; — Held, not 
to be forgery.— 2J<gwui v. Whiles 2 Carrvngton Sf KirwarCs J?., p. 404* 
Eng. (1848.; ' 

{WiUmore cited 3 Coke Inst, 169, 171 ; 1 Hatok. P. C. tit. For. 
gery^ cK 70, sees, 2 & 5 ; Combers Case, Moore, 759 ; Noy R., 101 ; 
Rex V. Hart, 7 C. 4* P*» 652 ; 2 East P. C, 852 ; Rex v. ArscoU, 6 
C. ^.P., 408.) 

An indictment for forging " a certain warrant and order for the pay- 
ment of money" is not 'supported by proof of the forgery of an instru- 
ment which is a warrant for the payment of money, but* which is not an 
crder. ' 

A. kept a deposit account, but not a drawing account, with B., a 
i^anker^ and' A. was not entitled to draw checks on B., C. presented a 
. forged check of A. on B., which B. paid : — Held, that this check was a 
forged warrant for the payment of money, but not a forged order, as A. 
.4ad, bj^ the- course of dealing between him and B., no right to draw 
checks on B. — Regina v. WilUamSy 2 Carrington ^ Kirwan's /2., p. 
«1. Eng. (1848.) . .' 

. Forgery.— The prisoner was indicted for forging " a certain tpar- 
timt and order for the paytrieht of money," which said forged warrant 
' *4Uid or^er is as follows : that is to say — 
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** Messrs. Wilkins & Co., Bankers, Merthyr, 

^'Please to advance the bearer, Samuel Richards, the sum of two 
hundred and fifty pounds,' and place the same'to my account. 

<* Morgan Thomas, 
"Cold Merchant, Uniscoy"— 

witli intent to defraud, dec. There were counts describing the instru- 
ment as " a certain order for the payment of money," and -a set of counts 
for uttering ; but there was no count describing the instrument as a '^ war. 
rant" only. 

It appeared in evidence that Morgan Thomas, whose name purported 
to be used, as the drawer of this check, h&d a, deposit account with Messrs. 
Wilkinsp' bank, but not a drawing account ; aAd that the qpurse of deal* 
ing in such cases was, not to pay checks, even if tendered by the depos- 
itor himself, unless the deposit receipt wad also produced. In the pre- 
sent case the deposit receipt was not produced by the prisoner, but the 
bankers cashed the forged instrument when presented by her, in order 
to accommodate Morgan Thomas, and because the prisoner was accom- 
panied by Mrs. Susanna Harman, a person well known to the bankers, 
and who signed her name as guarantee upon the instrument so tendered* 

WilUams and Carney for the prisoner, contended, that this evidence 
did not support the indictment ; and submitted, that to support the present 
indictment, the instrument must appear either to be an order^ or both a 
warrant and order ; that the document in question was not an order^ and 
therefore could not be a warrant and ord^r ; and that it was not an ordeTy 
because it did not purport to be signed by a person who might, under 
these circumstances^ command the payment of the money, nor to-be di- 
rected to a person who was compellable to obey it ; and that it was unne- 
cessary to consider whether it was a warrant, as there was no count de- 
scribing it as such. — Rex v. CrowtJier, 5 C <J*P. 316 ; Regina v. Gil- 
christ, C. ^ Mar., 224. 

Wig HTM AN, J. — I am of opinion that the instrument is a warranty 
and I am also of opinion that it is not an order, because it appears, from 
the nature of the contract between Mr. Morgan Thomas and the bank- 
ers, that the bankers were not bound to obey it, although^ in point of fact, 
they did obey it. As it is described in the indictment as both a " warrant 
and order," which it is not, I think that the variance is fatal, and that 
the prisoner must be acquitted. 

Verdict— Not GwUy. 

FRAUD. , 

The possession of personal property, obtained by a fraudulent contract, 
with one indebted at the time, will not ripen into a title by force of the 
statute of limitations, against the creditors of the vendor.--Pott«tf v* 
Wragg et al, 13 Alabama R., p. 161. (1848.) 
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, Where one person, by his words or CQnduqt, causes ai^ther to believe 
in the existence of a certain state of thhigs, and thus induces him to act 
on that belief, so aai injuriously to afiect his previous position, he is con- 
eluded from averHng a different state of things as existing at the time. 

Where a bill was drawn, accepted and transferred in the state of 
NeW'York^ the acceptance of which was obtained by frauid, and without 
consideration, but the holder took it bona fide^ without any knowledge of 
the fraud ; in an action on such bill, brought in iliis state,. (Conn.,) 
against the acceptor, it was held^ 1 . That the rule of damages was to be 
in conformity with the law of New-York ; 2. That, by the law of that 
state, the plaintiff was entitled to recover all that he had acttially paid for 
the 'bill, but nothing more. — Roe v. Jerome, \Q Connecticul R.,p. 138. 
(i848.) 

(Staphs, IngersoU and Kimherley, cited 2 Kenfs Com*, 292, 459; 
Story's Prom* NoteSjp, 171, 172, sec, 156; Philadelphia Loan Co, v. 
Towner, 13 Comm., 255 ; Trimhey v. Vignier, 1 Bing> N, C, 151 ; 27 
Eng, Com, Law, 336.) 

Williams, C. J., cited Packard v. Sears, 6 Ad. 4» EUis, 477 ; 33 
Eng, Com! Law, 155.) 

No one can hold an interest obtained through the fraud of another, 
any more than if the fraud were committed by himself; by receiving 
and retaining a benefit procured for him by the representations of an- 
other,' he is bound by those, representations.-^^otewrx v. Johnson, 10 
Sm^s i^ MashaWs R,,p.lQ2. Miss. (1848.) 



FRAUDULENT ASSIGNMENT. 

An assignment by an insolvent, of all his real estate, to trustees, for 
a payment of a portion of his debts out of the proceeds, and the residue 
to be returned to the assignor, is fraudulent and' void as against 
creditors. " 

This was held, accordingly, of & conveyance of all the insolvent 
debtor's real estate, in trust, to sell so much of it as might be necessary, 
and on terms at the trustees* discretion ; and afler paying the charges and 
their cpmmissions, to pay taxes, assessments, and interest on the mortga- 
ges ; to pay judgments and decrees against the assizor ; to pay certain 
preferred creditors, and endorsed promissory notes; and, finally, to re- 
convey to the assignor all the lands which should not have been sold in 
tho full execution of the trusts^ 

On setting aside an assignment accepted by the trustees in good faith, 
their sales made under it will be ratified, and they' will be indemnified in 
respect of their acts done in good faith, in pursuance of its provi- 
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sions. — Barney y, Grfffin eliffs., 4 SandfortTs Clu R,^ p. 552. iV. F. 
(1850.) 

( The V ice-Chakcellor cited Goodrich v. Downs, 6 Hill, 438.) 
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GAMING. 



The oflice of a physiciah, where he exhibited his medicines, received 
professional calls at all times, and being unmarried, eat and slept, is not 
a public place, within the statute against gaming, the playing being at 
night, with cloSed doors, and a few friends present by invitation. — Clark 
V. The State, 12 Alabama R., p. 492. (1848.) 

Novel and difficult questioA from the Circuit Court of Pickii^. 

• 

Samuel Clark was indicted for playing at cards in a public place. 
The evidence was, that the playing took place in the office of a physi- 
cian, >Vfiere he exhibited his medicines, received professional calls at all 
timed, and being an' unmarried man, where he also eat and slept. The 
playing was at night, with closed doors : only a few friends were pres- 
ent, by Jovifation. The Court held this w£is a public place, within the 
meaning of ^ the statute, but x'eserved the question as one of novelly and 
difficulty. ' 

Attorney General, for the State. 
Huntington, contra. ^ 

Ormond, J. — I incline to the opinion, that the evidence -described 
such a public place as, is within the meaning of the act. The terms, 
•* or any other public plac^," employed in the statute, were designed by 
the legislature to include every place, where people are privileged to go 
without an invitation ; or in other words, if it is not a private house it is 
a public plac6 V ft^lhough, no doubt even a private house might become 
a public place, i( upon a particular occasion a general invitation was 
given to the public to meet there. The mischief designed to be prevent- 
ed, waa the e^iposure of the practice of gaming, or playing at games of 
chance, to indiscriminate observation by which the young and unwary 
might be led to engage in it, and it appears to me, this would apply to 
the offic^ of a professional man, in a town or village. It would not vary 
the cnsd, that be being unmarried, it was also used as an eating or 
sleeping aparbnent But my brethren think, that although such might 
be its character in the daytime, it could not be considered a p\iblic place 
at night, v^en the doors were closed, and those present were there by 
invitation :-^Th'at it must then be considered his private dwelling. It 
resultsi fh>m thbf, that the Court erredt, and its judgment must be reversed. 

GoLuia, C. J. — Whether the office of a phy^cian or lawyer^ at a 
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time when it is impossible for all persons to enter at pleasure, is n.^ptfhlic 
house, is not a material inquiry in this case. I am. willing, however, to 
concede that such is its character. But if such person ji^ivjites; a few 
friends to his oflice, either in the {^pUme or rug/Uy and closes the door so 
as to exclude all others, that he may spend asocial hour aX Cfiryds or dice^ 
with these friends, it ceases to be a public place^ within the meaxung of 
the statute pn whigh the indictment is founded^ . # 

A steamboat, employed in carrying passengers and freight, Is a public 
place, within the meaning of the statute against unlawful gaming.-— 
Coieman v. The SUUe. I'd Mabama'R,^ p. 6P2. (1848.) 

GARNISHMENT, 

Where money was tendered in redemption of land and refused, and 
therefore a bill was filed to enforce the redemption : — It is held^ that 
whilst such suit is pending, the money is not subject, to gamishmeni by 
third persons, but remains subject to the. decree of the Court, and should 
properly have been paid into Court, where the suit was pending.— ^ffi//- 
drew et al, v. Elliott et a/., 8 Humphrey's R.^p, 515. Tenn. (1849.) 

Where a judgment- debtor is garnished as a debtor of his judgment- 
creditor, and the fact of indebtedness is in issue, the judgment against f 
the garnishee makes out a prima facie case against him, and if he has 
discharged it tie must show it. — O'Brien v. Idddelli 10 Smedes ^ Mar- 
shairsB,,p,'S71. Miss. (1848.) 

r . » • 

A plea is bad on demurrer, which assurries to answer the entire dec- 
laration, and to furnish a bar to the action, and alleges matter, which is 
an answer to only a part of the demand. ^ 

A plea, alleging that the defendant had been garnished in a Court of 
the State of Louisiana, and a judgAient rendered against him on his an- 
swer, condemning the debt in favor of a creditor of the plaintiff, setting 
out the proceedings fuiiy, and alleging that they were conducted ac- 
cording to the law of Louisiana, and that he had 'paid and satisfied the 
judgment so rendered, is good. It is not necessary in such a plea; to al- 
lege, in iotidem verbis, that the defenaant had no notice of the transfer 
of the note, when he answered the garoishment. » 

When the records of the proceedings of one stale are offered in evi- 
dence in another, authenticated pursuant to the act of Congress, pre- 
sumptions must be indulged favorable to its jurisdiction, where the form 
of the proceedings do not indicate that it is a Court of limited jurisdic- 
tion, . ; « 

A negotiable note, not endorsed before its maturity, may be the sub>. 
ject of an attachment, or garnishment, at the suit of the cneditors of the 
payee, so' long as he remains its proprietor, or until the maker. has notico 
of the transfer, if endorsed when past due.  * 
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A statement made by the Clerk of the Court renderiz^ the judgnieii| 
of its amount, and payment by the garnishee, though certified as part (| 
Uie record, is not evidence of the iact of the payment. 

A garnishee against whom a regular judgment has been renderej 
may discharge by payment, without waiting until he is coerced by ex^ 
e\xtion.~^Mills ^ Co. v. Stewart, 12 Alabama R.^ p« 90. (1848.) 

Weit of Error to the County Court of Mobile. 

This wad an action of assumpsit, at the suit of the plaintiffs in crn^ 
on }a promissory note, by which the defendant, on the 28th Decembd 
1843, promised to pay to George G. Henry, or bearer, at the Bank ( 
Mobile, on the first March, 1845, the sum pf seventeen hundred d 
ninety three 22-100 dollars. The note was endorsed and delivered l| 
the payee to the plaintiffs. 

Among other pleas, the defendant pleaded, that on the 31st Marcj 
1845, Messrs. Perkins, Hopkins & White, of New- York, instituted pr 
ceedings in the Commercial-Court of New-Orleans, against George ( 
Henry, as their debtor, alleging that the defendant was indebted to hij 
&Q., and praying that he might be made a party to the suit ; thereun 
such proceedings were had that the debt was attached, and the defep 
ant summoned to answer upon oath, as to his indebtedness, &c. : whe^ 
upon, he answered, that he was indebted to Henry the balance due on 
. promissory note, &c., the sum of one thousand dollars, deducting the^ 
from twenty-five dollars, which, by the laws of Alabama, bore interi 
from the 1st March, 1845, when it became due, at the rate of eight jj 
cent, per annum. On this answer the Court rendered judgment in faV 
of Messrs. Perkins, Hopkins & White, for the sum of sixteen hundrj 
and fifty-nine 72-1 Oo dollars, with interest till paid, and costs of suj 
and it was further considered, that the plaintiffs, in that suit recover | 
this defendant the sum of nine hundred and seventy-five dollars, with | 
terest thereon, making the aggregate sum of $1,054 12. This amoa 
was paid by the defendant on the 10th day of March, 1846, in full sat| 
faction of the judgment against him. Defendant avers that the jud 
ment so rendered against him, was for the same identical cause of act^ 
in the plaintiff's declaration mentioned — which will more fully and 
large appear by the records afed proceedings remaining in the Comrn^ 
cial Court of New Orleans, in full force and effect, not in the least ( 
versed or annulled, &c. And this the defendant is ready to verify, 6\ 

The plea is drawn out at length — alleging all the proceedings 
have been conducted according to the laws of Louisiana. The .plaid 
demurred, and his demurrer being overruled, issue was joined upon | 
the pleas ; whereupon the cause was submitted to a jury, who returri 
a verdict for the defendant, and judgment was rendered accordingly. 

Upon the trial the plaintiff excepted to the ruling of the Court 
was shown by the bill of exceptions that the plaintiffs produced the ni 
Vith the endorsement of the payee , and on which Were also endoH 
credits, amounting in the aggregate to the sum of seven hundred nin^ 
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2^100 dollars. The defendant oflfered the fecord of the Commercial 
Court of New Orleans, described in his plea, which was admitted in des» 
pite of the plaintiff's objection, as evidence of the existence of the judg- 
ment, but not of the facts on which it was rendered. The identity of the- 
note declared on, andihat referred to in the record, was admitted. 

It was proved that the plaintiffs reside in Massachusetts, and remit- 
ted the note to their attorney for collection about the 1st May, 1845. 
The time of the endorsement of the note to the plaintiffs was not proved. 
The defendant and Henry have resided^ in Mobile ever since the not^ 
bears date. The payments endorsed on the note were in the handwru 
ling of the latter. There was no other proof of the satisfaction of the 
judgment against the defendant than what accompanies the record. 

The plaintiffs excepted to the admission of the evidence, and the 
second charge to the jury. The bill of exceptions is so framed that it is 
not entirely easy to determine which is the second charge, but it is em- 
braced in the following : If defendant answered the garnishment truly, 
and a correct judgment was rendered on the answer, and this has been 
satisfied by payment, then he has a good defence. Again: there was 
nothing to show that the garnishment was erroneous, and it must be pre- 
sumed that the Court in New Orleans proceeded according to law. 
Whether the answer was sufficient to have authorized a judgment against 
the garnishee, must be determined by. the law of Louisiana, instead of 
that of Alabama. Further^ it was not necessary that the payment should 
have been made under execution,*— it ^is sufficient if the judgment was^ 
such as authorized an execution to issue when it was satisfied — and this, 
it appears from the record, was the case. 

Pecky for the plaintiffs in error. 

I. The plaintiff's demurrer to the defendant's fourth plea shbuld 
Rave been sustained: — 1. Because the plea *docs not state that the. de- 
fendant had no notice of the transfer of the note before he answered to 
the garnishment. Mankin v. Cliandhr, 2 Brock,, 125. 2. It does not. 
statp that the entire debt sought to be recovered by the plaintiff, had* 
been attached. Crairford v. C/ule 4" Mead, 1 Alabama, 160. 3. It 
does not aver that the Commercial Court of New Orleans had jurisdiction 
to summon the defendant, to compel him to appear and answer, or to 
give judgment against him, &c. 7 Alabama, supra* 4. It docs not aver 
that he was compelled to pay the judgment rendered against him by the 
Comnaercial Court. Cook v. Field, 3 Alabama, 56. 5. The plea does 
not set out the proceedings in the attachment suit, nor show that all the 
requirements of the law had been complied with.— ^Cratr/brd v. Slade^ 
AdmW, 9 Alabama^ 891, and cases there cited. ^ 

II. The record of the proceedings and judgment in the Commerbial 
Court of New Orleans, should have been rejected : — 1. Because it was not 
shown that the proceedings were authorized by the laws of Louisiana. 
2. Because, on its face, it shows that the judgment was erroneous, and 
should have been resisted by the defendant. The defendant, in' his. an* 
■wer, states that Henry, the debtor, had told him, once or twice, that he- 
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had transferred the note, &c. This fact being disclosed, no judgment 
tiho&ld .have been rendered against him. Smith v. Chapman 4* i^olkrrt 
6 Porter, 370, and cases cited. 3. The note being negotiable, was 
not tho subject of garnishment process. — Sheets v. Giover, 14 Lovmana^ 
452. 

1 1 J. The Court erred in the following charges : — 1. In charging the 
jury that they were bound to conclude, that the Court which rendere^i the 
judgment acted correctly. 2. In charging the jury that it was not neces- 
sary the payment should have been made under execution, that it was 
sufficient if the judgment was such that an execution could have issued 
at the time of the payment, whidh appeared to Jiave been the case* The 
error in this charge is, — 1. That it instructed the juiy as though pay- 
ment of the judgment had been proved, when there was no evidence of 
that fact. 2. Jn charging that it appeared that an execution could have 
been issued on (he judgment, without proof how such judgments were 
enforced by the laws of Louisiana. 3. In charging the jury, that in the 
opinion of the Court the judgment was a valid judgment of Louisiana, 
without there being any evidence what those laws were. 4. The Court 
erred in charging tlie jury that they were at liberty to examine the an- 
swer of the garnishee, and to give it credence, if consistent in itself, and 
not contradicted by evidence. 

• 

JLockwoody for the defendant. 

1. The demurrers to the fourth and fifth pleas were properly over- 
ruled. Hid v. Lacy^ 'S Alabama^ 104. 2. It is true, the plaintiff's 

. replication to defendant's fottrth plea, contains the words ^^ nul tid 
record" which of itself is properly determinable by the Court; but the 
same, replication includes a distinct fact, which is only determinable bj 
the jury ; the replication is double, and issue is taken on it, and submit- 
ted to the jury. But there is such a record, and judgment by the Court 

. would have been for the defendant. Even if it were error to submit the 

. ^ question v» to the record to the jury, still it would not be decisive of this 
case. The judgment on the said record by the Court, either for plaintiff or 

. -defendant, would not be a ground of reversal, inasmuch as the recovery of 
a debt sued for by a previous garnishment may be given in evidence un- 

f der the general issue, which was the fact m this case. Cook^ Adm'r^ 

. v. Field el i(/., 3 Alabama^ 54 ; McDaniei et al, v. Hughes^ 3 East, 366. 
3. The payment by a garnishee of a foreign judgment and execution, is 
a bar to a further recovery. — Holmes v. Renison, 4 John. Ch.y 460; 2 

. Kent's Com.y 119; 4 Coio., 521 ; 20 Jolms., 229; 1 PorUr^ 198; 2 

, Starkiey 707 ; Story's Confi. i., 462-3. 

Collier, C. J. — If a plea commence as an answer to the whole de- 
claration, and, in truth, the matter pleaded is only an answer to part, the 
4 whole plea is bad, and the plaintiff may demur; but if it begins as aa 
; ' r.4nswer to part, it is deemed an answer to that part only, although it may 
., .contain a legal defence to the whole declaration. So it is said, that if a 
plea begin only as an answer to part, and is, in truth, but an answer tn 
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art, (he plaint i/foaiinot demur, but must take his ju^ment for^the part 
nanswered &s hy idlilidt ,** and if he demur or plead over, the whole 
ction is disGontioued. ChiL PL, 509 ; Arch, €w^ PL., 168, 17S. . Id 
he CAse before us, the plea objected to assumes to^ answer the entire de* 
la ration, >and to furnish a bar to the action, while^ it merely alleys the 
luymont of the note in part, under the sancticftiof a judgment against the 
left ndant, at the suit 6f the payee's creditors in another State ; (or the 
mount thus paid, shows, that when called onto answer that suit, he ad- 
nitted an mdebtediiess upon the note for nine hundred and se?enty-iivo 
lollars, with interest from tlie time of its maturity, for which the judg- 
nrnt was rendered ; but does not state that the residue of his note (» 
lenry had been paid. It cannot, according to any rule of pleading, be 
ntended that the defendant had previously paid the diHerenoe between 
he amount of the judgment and the sum expressed, upon the face^ of tho 
lote. For this ditiTei^ncc, amounting to mora than eight hundred doK 
iirs, the plea does nf)t set out nny legal objectioti to the- piaintifl''» 
•ecovery, apd the demurrer should therefore have been sustained for 
his depict. 

It is no objection to the plea, that it does not allf^e ik folidem verUsy 
hat tiie defendant had no notice of the transfer of the note, 'before he 
insworrd the garnishment in the Commercial Court of New Orleans-—' 
)e atiirms in his answer an Indebtedness to Henry, which he could 
lot iiave declared consistently with truth,- if he bad been informed that 
inoth<>r person had become the proprietor of the note. If h^ Iwid no- 
ice, the pkintifF: should have replied the foot, and establislL i^- ^^ i^ 
natter of affirmation which iit devolves t^n the plaintiff to prove— the 
lefendatit connot be required to disprove it ;• this would 'be to throw oiV 
lim the burthen of n>akin^ out a negative before any eiridence was ad- 
?»jced from which the affirmative could be ihiplied. 

Where the records of the proceedings of one State are offered Sn 
ivident**^, authenticated pursuant to the act of Congress, in the Court* 
)i' another, presumptions must be indulged favorable to its jurisdi(5tion ; 
especially where the form of the proceedings does not indicate that it 1^ 
I Court of limited powers. If, in point of fact^ the tribunal of the sister 
State had no jurisdiction eithor of the subject matter or the parties, It 
vas coin()etont for the plaintiff* to hii\-e replied to it, and put the matter • 
n issue. LucfTs v. The Batik nf Darien, 2 Stew,, ^80 ; MiN^r r: P^h* 
nrifrian, Jd., *M)9, S: e also Martin v. NichMte^ 3 Sim., 545; Hirpkins' 
r. Lee^ (i Wheat,^ 100 ; MayJuw v. Thatcher. Wheat,, 12«; Fldd v. 
^ibbs, 1 Pet, C, C:, 106 ; Skvmway v. StiUman. « Wend:, 447 ; Taylor 
7. PfiC^fM, J GHl^'.Johm:^ 41)2 5 McEfmoyle v^, Cohen's htir.f, i« PHefS,' 
\V2 ; Ifamffofi v. Mcimwel, 3 Wheat, 2S34. But it 'muAt be intended,'  
n the absence of rxlrinsic proof, or any thing in the record impugning 
;he rofTuhu ity of the proceeding, that the C^urt had jurisdiction of the 
natter adjudicated, and that the judpnieiit was authorized by the facta 
ind ovitimico fipon wbiich: it wfts rendered. Hughes v. Morrifi, 2 A/fli 
\ama, 20JI ; Kennedy v. K^nnetfy^a A'itn't, 8 Afdhtma, ^9\ ; Crawford, 
9. Clule 4* Mead, 7 Ahdanm, 157 ; and Crawford v. Slade, AdmW^ 
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• 

9 Id., 887, are altogether inapplicable. In these canes the defendant 
pleaded the pendency of an attachment in the Circuit Court of the Uni- 
ted States, at the suit of creditors of the plaintitT, in which the debt 
sought to be recovered had been attached by service of garnishment oa 
him (defendant). This Court held, that such plea must aver all the 
facts necessary to give the^Cuurt jurisdiction in which the suit is pend- 
ing ; whether the whole or what part of the debt had been attached. In 
these cases the garnishments, though pending in a feSieral Court, were 
influenced in its proceeding by the legislature of this State in respect to 
attachments and garnishee process ; and it was deemed essential to the 

, defence to show, that that tribunal was «o proceeding as to vindicate its 
jurisdiction. See cases cited in 3 Kitine*s Law Compendium, 10. But 
in the case at bar, the suit was instituted and prosecuted to judgment in 
anotl^r State, and every presumption must be indulged favorable to its 
authority ; more especially when it is alleged to have been proceeded 
in according to the laws of that State ; and there is an absence of proof 
either intrinsic or. extrinsic, to impugn the validity or correctness of the 
judgment. The fact that the note was negotiable, if it was not endorsed 
before its maturity, would not exempt it from an attachment or garnish- 
ment, at the suit of the payee's iqreditors, so long as he remained its pro- 
prietor, or until the maker had notice of the transfer, if it was endorsed 
after it was past due. 

The statement of the fact of the amount of the judgment against the 
defendant, its satisfaction, dec, made by the clerk of the Commercial 
Court of New Orleans, though certified as part of the record, cannot be 
treated as such. In the absence of proof of the laws of Louisiana 
making it part of the proceeding in the cause, -it cannot be treated as 
evidence of payment. In this respect, then, the evidence was insuffi- 
cient, to make out the defence, as it was necessary to show not only a 
judgment, but also ta prove that it had been satisfied. 

To have justified the defendant in making the payment of the judgment, 
he need not have waited until he was coerced by an execution. It is 
enough if there was a regular judgment which could halve been enforced 
by execution. In the predicament of the exemplification, we have seen 
that it will be intended that there was such a judgment, and that the pay- 
ment of money was not gratuitous merely. 

The answer of the garnishee, as certified in the record from Louisi- 
ana, was certainly evidence under the restrictions laid down by the 
County Court — in fact the law was ruled quite as favorably to the plaan- 
tiffs on this point as they were authorized to. ask. 

We liave seen that the plea is defective, and that the demurrer to it, 
instead of being overruled, should have been sustained. The judgment 
is therefore reversed, and the cause remanded. 

GIFT. 

Existing indebtedness does not render a gift absolutely fraudulent or 
void as to the creditor, if there is no intention on the part of the donor 

10 dtlay or defraud creditors. 
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Where a parent makes an advancement to his child, honestly and 
ly, retaining property sufficient to pay all his debts, the child is not 
efund the advancement for the benefit of creditors, if it afterwards 
ipen that the parent, either by misfortune or fraud, does not pay all 
debts existing against him at the time of his advancement. 
The correct distinction seems to be, that where the parent does not 
dn sufficient property to meet all demands existing against him, the 
is per se fraudulent ; but where he does retain sufficient to satisfy 
his just debts, it is not in itself a fraud, but requires proof aliunde to 
iblish iL-^SmUh v. Yell, 3 English's R., p. 470. Ark. (1849.) 

(Johnson, C. J., cited Van Wyck v. Seward^ 6 Ptnge^ 67.) 



. GRANTEE. 

The grantee of a water-course cannot use it for any purpose that 
uld increase the flow, enlarge the' ditch, or affect the water in any 
y different from that use for which the water-course was granted. 

One using a water-course for more than twenty-one years for a par- 
iilar purpose, is a grantee subject to the same rule. — DarUngton v. 
lister, 7 ^arr** /?.,;>; 473. Pa. (1848.) 



6UARANTY--C0NTRACT. 

A guaranty of the fulfilment of a contract, written below the con- 
ict, and executed at the same time, subjects the guarantor as an origi- 
I coDtractor, and a suit may be sustained against both parties jointly, 
against eitKer severally. An aiverment in the declaration, of ^* value 
ieived," found in such contract, is a sufficient averment of considera* 
n.— Lponarrf v. Sweetzer^l2 Ohio R.^p. 1. (1848.) * 

This is an action of Assumpsit, reserved in Delaware County, 

The action was brought upon the following instrument : 
For value received. F, Welcome Martin, agree and bind myself to 
Y the Half of a certain judgment, in Knox County, in favor of the Clin- 
\ Bank of* Columbus, against Joseph Leonard, William Leonard, 
iorge Leonard, and Robert T. Jfickman, of' about eight hundred and 
Ay dollars, more or less, and save said Joseph harmless from all costs. 
(Signed) Welcome Mabtin. 

December 13th, 1837. 

I guaranty the fulfilment of the above contract. 

(Signed) Charles Swektzer. 

December 13th, 1837. 
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The declaration contains six counts. The first count avers a demanrf 
of Martin on the 26th of March, 1838, and notice to defendant at too 
same time. 

The second count avers that no notice was given to the defendant of 
the non-payment by Martin, but allegesi as an excuse, that the defendant 
was indemnified. 

The third count is the same as the sc^cond, except that the excuse for 
want of notice is, that defendant knew that Martin had not paid and did 
not intend to pay. 

The fourth count alleges a general request of Martin, and " due no. 
tice*' of non-payment to defendant, without any allegation -as to time or 
place. 

The fifth count alleges a demand of Martin, on the first of February, 
1888, and '*due notice to defendant; .^nd in.e^ch of these counts thp 
^breach is non-payment. ' 

The sixth count is on an original promise of the defendant, in con- 
side ration of ** value received" — the breach, non-payment in a reasona- 
ble time. 

To 
murrer. 
reasonable demand aiid nofice. • 

To the second, third, fourth, and fiftti counts, insufficient considera- 
tion, and want of legal demand and notice ; and to the sixth, want of con- 
sideration only* are assigned as causes of demurrer. 



.... I . 

each of these counts tlie defendant has interposed a special de- 

0' -To the first', assigning for cau$e, want of consideration and of 



Powell^ for plaintiff, submitted the following authorities: 

t ' , r • , r ■• r 

I 

Duganv.^ Ccmrphtlf^ 1 Ohio, 115; Jerome v. Whftneyy 7' JbAn. 321; 
Hinmany, Moulion, 14 John. 467;' Wheelnght v. Moore, 2 Hall, 149; 
Leonard yl Wredenburg, 8 JoHtu 2d ; Adams v. Bean, 12 M<U3, 142; 
Bailey v. Freeman, 11 John. 223 ; Stage v. Old&. 12 Ohio, 158 ; La- 
' quer v. Prosser, 1 Hill, 256 ; Douglass v. Homand, 24 Wend, 48 ; 
Smithy. Dause, 6 Hill, b'U- Walter \. Mascall, 13 Mees. ^ Well 
452 ; Hitchcock v. Humphrey, 44 Com. L. 296 ; Reynolds v. Douglass, 
12 Pet. 497 ; Rhat.iVi Pof, 2 How. 485 ; Wildes v. Savage, 1 Slory, 
22 ; Gdbbs y. Cannon, Serg. Sf /?flw. 19B ; 19 Wend. 56:i ; 2 McLean's, 
558 ; Ch. on Con, 62: n. {l)iSldry on Pr. Not^^ 460, 485, 566, 610 ; 
Do. on Con. «aO; S Kent's Com. 129, 5^ ed. ; 1 Saund. 33 ; King v. 
Baldwin, 2 John. Ch. 559 ; I ^Mason, 539 ; Savage v. Smith, 2 WWiam 
Blk. 1106 ; X Saund. 116 ; ^ Com. Dig. 58 ; Cro. Jack. «3 ; Massey 
y. Rayner,22 Pick. 228 ; Norton y. Eastman, 4 Greenl. 521 ; Tucker v. 
French, 7 id. 115. . • 

Babcock v. Bryant, 12 Pick. 135 ; Rapelye v. Bailey t 3 Conn. 438'; 
Cramer v. Higginson, I Mason's, 324 ; Dole v. Darius, 24 Pick. 250 ; 
Russel v. Clark, 7 Cranch, 59 ; Doughs v. Reynofs, T Pet. 113 ; I Ch. 
Pi. .360 ; 5 Com. Dig. 75; AVdnson v. Carter, 18 JSng. Com. L. 379; 
Lilley v. Hewetl, 5 Eng. Com. L. 175 ; Pitman oi$ Pr. and Sur. 84, (38 
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Law Lib.) ; WiHiamay. Granger, 4 Coim. 444 \ Lent vi Peddleford, 10 
Mass. 238; Seymour y. Van §/ick, 8 TTend. 421; Clark y. BnrdeMy2 
HalTsy 143 ; Sage'y, Wilcox, 6 Conn. 81 ; Beckmth v, Angell, id. tiif> ; 
Breed v. Hillhouse, 7 Conn. 523 ; Mason v. Prichard^ 12 JEc/a/, 227 ; 
Campbell v. Butler, 14 Jo/m. 349 ; -4//en v. Rightmoret 20 JbA/i. ;^f)5 ; 
Q?/wm V. Pnce, 12 Ma**. 14 ; Smith v. /(Zc, 3 Ver, 290 ; Peci v. Bar- 
ney, 13 Fer. 93 ; Tillman v. Wlieeler, 17 Jb/m. 326 ;^ Somersall v. Z^ar^ 
na^^, Cro. JacA:. 287; Atkinson S^ Rolfe^s case, 1 Leon, 105; Piiiman 
V. Beddlecome, 4 Mo^. 230 ; 1 1 Jlf 0(i. 48 ; Brookback v. Taylor, Cro, 
Jack. 658 ; Phillips v. Asiling, 2 Tawn/. 206 ; Pm«A v. Critchfwid, 4 
O/i/o, 104 ; Pn^/i/ v. Carpenter, 9 OA«o, 139 ; /foi^A v. Gray, 19 M^ew<Z. 
202; Tenney y. Price, 4 Pici!:. 385; Deany. Ball, 17 Wend.UlA; 
KeicJieliy, Bums, 24 PTcyjd. 214; Snively v. Johnson, 1 Wa/ts <!K« .SVr^. 
307; Beekman v. fla//, 17 /oAn. 134. 

Pinch, for defendant, relied upon tJie following authorities : 

Green v. Dodge <J* CogstoeV, 2 0/mo, 430 i^Bright v« Carpenter et aL, ' 
9 O/iio, 139; Bank of St. Clair sville v. J9egl^c, 6 OAw, 497; Oxford 
Bank y, Haynes, 8 Pick,, 423 ; Reynolds et ah, v. Douglass et aL, 12 
Peters, 408 ; Garrow v. G?7^, 9 5cr^. and i^at^., 202 ; Letri* v. Brewster, 
2, McLean, 21 ; Foo/c c/ a/, v. Brown, 2 McLean, 1369 ; Hawk v. 6V?7- 
tenden, ibid, 557 ; Nicholson v. Gouthit, 2 Hen. Black,, 609 ; and 7 Pe- 
ter*, 126. 

Avery, J. — In the first five counts of the declaration, it is the aim of 
the pleader so to shape his case, that he may present a legal right to re- . 
cover against the defendant, without proving the strict notice and demand 
required against the endoi'ser of negotiable paper. Numerous authori- 
ties have been cited by the counsel, to bear upon the case, in this aspect 
of it, and to show the duties and liabilities arising uncjer a guaranty. . 
But by the interpretation which the Court have put upon this instrument, 
the questions thus agitated by the counsel, do not call for a decision. 
We regard the defendant, Sweetzer, as an original contractor. The ' 
paper was executed by himself and Martin, both at the same titne, Mar- 
tin signing first, and Sweetzer connecting with his signature, just enough 
to show that he contracted as a siirety. Indeed, he is liable in this case, 
precisely as he would have been, if he had barely written the word 
*^ surety " .afler his name, and an action could be sustained, upon the 
paper, against Martin and Sweetzer jointly, as well as against either 
of them separately. Jn this view, the only question involved, was de- 
cided by this Court, in the case of Stage v. Olds et aL, 12 Ohioy 158. 

To the last count of the declaration, the only exception taken is, that 
it contains no evidence of a sufficient consideration. Here, the instru. 
meat itself expresses the consideration, as is common in notes of hi.nd, 
fey the words "for value received;" and, if a count setting foith the 
consideration, as it is found in the written promise, would be sufHcii m in 
a suit against Martin, it will be, also, against the defendant^ Swv( izer. 

12 
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The decision and recbcbing of th^'Court, in the cas^ of Dugoali v. Camp- 
helly 1 Ohio,' ilh, will support the'fonn of declaring adopted ihthiia Court. 
Upon this county therefore, the plaintiff is entitlea to a judgment; and, 
under the decision that here is an original contract, on the part of Sweet- 
zer, and that a suffidient consideration b expressed in the instrument, all 
the other counts in the declaration may be sustained ; for they are based 
upon the contract, and contain all the material averments to be found In 
the last count, besidei^ those special allegations meant to raise the ques- 
tions under a gUartfnty, iand which may be stricken out, or treated as 
surplusage. 

The demurfee; therefore; is not well taken to either of the coUnts, 
and will be ovei^ruled. ' 



GUARDIAN— LIABILITY OF. 

Guardian lending himself to fraudulent acts of administrator, by 
Whibh it was sought Vo chai^ his ward with depreciated bank stock, which 
the administrator, when it was selling at a premium, had intended to re- 
tail for his own use* at the par value, not allowed any compensation. 
And interesf chargfed In such case up to the day of the decree. * 

Adnriimstrator.settledlin account, charj^ing himself widi cettain bank 
stobk, held by his intestate, ki par, which ne declared he held for the es- 
tate, the stock then selling for a premium, fhe executor of the admin- 
istrator settled another account, charging himself with the balance of the 
forhier account aS cash ; and while the stock was iat a great premium 
trahsferred it to C, and two (i[fiys afterwards tciok a transfer in his own 
n&me. The stock htiving become worthless, the son of the executor was 
appointed guardian, and gave a receipt to the administrator for the stock 
in full for his wai'd^s estkte ; but no transfer was made, and he acted en- 
tirefy under the cbnirol of his father. The guardian Is riot entitled to a 
credit ^-yr the depreciation of the Stock. — McUahari^s appeal, 7 Bairns, R,, 
p: 56. Fa\ (1848.) 

From the t>rj)hatfs "Court of Indiana. 

The two' questions argued on this appeal were, whfethef' the account- 
ant was entitled to tf credit for the depreciation of Certain stogks, and 
whether he Vas eiititi^d to dompensatioti as guardian. Thecase,'fis pre- 
sented' on the pipfer bbok; WasI as follows J John' Dennfslon died in lo29, 
leaving eight children.* In '1830, James McCahin', his administrator, 
filed his account, chaif^ingtimself with' a balance of .819,141, and died, 
having appointfed' .John McCaHaii his ekecutor. Ambn^ the items of 
charge in this accbunt^^ were forty shares United States Bank stock, 
* $4,000; one hundred'arid twenty^ shades Harrlsburg Bank, f 3^000; 
twenty shares Pittsburgh Bink, $lfiOO. ''' To this amount was; appended 
a note, " The tw6' first of th^Se' 'stocks are' at a considfei^able premium, 
and the last'at siJcn^pteioiiiutnj but the accountant Charges himself with 
the original rained, as he'&'r^1a%'to transfi^r the stock to any guardian of 
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the junior chi!<frtoy ain! holds the stock for the benefit of the estate.'* 
John, as exectitor of James, filed a final account of the estate of Dennis- 
tob on the 7th Auguistj 1838, charging himself with the balance of the 
first account as cash. This account showed a balance of $28,874, and 
was confirmed by the Court. Until the 28th June, 1838, there had b^en 
no guardian appointed for the minor children of Denniston ; but on that 
day, James A. McCahan, (the present accountant,) a son of John Mc*- 
Cahan, was appointed guardian of the four youngei; children, John 
having previously acted as administrator of Denniston and gudrdian of 
the children, and having paid large sums of money on their account, 
under direction of the Orphan 'is Court. In the present account JaAies A.,. 
the guardian, claimed a credit for the $4,00(> in United States Bank  
stock, " originally purchased by Denniston and transferred as a fund for 
the support of the minor children by his representatives." 

On reference to an auditor, it was proved that Denniston purchaaod 
this stock in 1^26, and remained- in his name until May -16, 1839, when 
John McCahan, executor of James, transferred it to C. Cope. On the  
18th of the same month, the same shares were retransferred by Cope to 
John McCahan, in his own name. It was also shown, that in September, , 
1838, shares were quoted at 123 a 1231— the ;?a^ value beuig $1(J0. 
On the 16th May, 1839, the quotations were 118. About tne middle 
of 1839, shares were below j>ar, and have so continued, being now 4 
a 5. Before the auditor, the exceptants required the accountant to be 
exafiiined touching a receipt hereinafter mentioned, and the circumstslnces ' 
connected therewith; they also took out a subpoena to compel John 
McCahan to appear and be examined. But the accountant refused to 
answer, and the witness would not attend. On the repoit coming in, at- 
tachment issued, when the receipt was produced; and the accbuntaht con- 
sented to be examined. The receipt was without date, as follows : 

" Received, as guardiaul of the minor children of the late John Den* 
niston, of Indiana, deceased, of John MeCahan, executor of the estate of 
James McCahan, deceased,; $4,000, in stock of the United States Bank ; 
•3,000 in stock of tCie Harrisbui^ Bank ; tlyOOO in stock of the Pitts* 
burgh Banky and Dorsey & Green's note for #10,195 75} subject to ia* 
terest in full,' of the balanoe due to' the respective heirs of the afore* 
said John Denniston, deceased, for whom I hold the appohatment of 
guardian. * ^ 

<' Jambs A. McCahan. 

<< Witness prewfUf M* BoWr. 

«• 18,196 78." 

This was produced by the accountant,, who, on his examination, ^ 
stated as follows : 

"I have no recollectibn — I do not know at what time the receipt 
was given ; it was about the time the United States Bank stock was go- 
ing down. It was not in very good credit at the time. I think it Is 
more than likely it was about the start of its detlension." 



18C GUARDIAN — UABILIT7 OP. 

Gross-examined. — " At the time of the receipt, I did not receive tJie 
stock mentioned, or the evidences of the stock. John McCahan is my 
fatlier. He said it was for the purpose of testing the old heirs, whether 
they felt like holding uncle's children for that bank stock. I never re- 
ceived any thing — bonds, notes, nor papers, nor any thing else, nor moneys, 
nor any thing else. My father had the management of the funds, and Judge 
McKennan had the management of the persons of the wards* 1 always ud> 
derstood it was a mutual understanding anK)ng all the persons that it should 
be in that way. I never did any act unless it was directed by my father.'' 

His Honor, Grier, P. J., holding a special Court, after giving an out- 
line of the evidence, and the note appended to James McCahan's account, 
said : — But in the account filed by John McCahan, in 1838, he charges 
himself with the balance of the first account as cash ; and, although he 
nrnde large payments to some of the heirs, he turned over none of these 
stocks to tliem, at par or any ot/ier value ; at thai time the United States 
Bank stock was at 8123 for $100, or 23 per cent, above /Jar. ' On the 
' contrary, on the 16lh May, 1839, when the United States Bank stock 
was still 18 per cent, above far, he assigns these forty shares to Caleb 
Cope, whoy ttoo days after, assigns the certificate to Jfohn McCahan. 

Not lo% after this, United States Bank stock began to decline rapidly ; 
and, as they were rapidly verging down to zero— if they had not already 
reached that point — John McCahan, finding that this $8,000 worth of 
stocks, which were worth near $10,000, when he charged himself with 
them at their par value, would probably suit the minor children of John 
DennisUm better than himself, takes from his son, James McCahan, the 
jfollowing receipt, without date. 

His honor here stated the receipt, and the examination of the ac- 
countant. 

Afler this singular development of facts, wrung, at last, from this un- 
willing witness, there can be no doubt as to what conclusion our minds 
should arrive at on the two main points of dispute in this case. Without 
using any harsh epithets to characterize this proceeding, as it deserves, 
it is sufficient to say, that to cast the loss of this $4,000 on these forty 
shares of United States Bank stock, upon these orphans, would be an out- 
rage upon justice. John McCahan is, in fact, the person really in- 
terested, and rendering this account in the name of his son James, whose 
name has been used only to cover up a transaction not very creditable to 
either. 

Compensation is allowed to a guardian for the- performance of his du- 
ties, noi for a total disregard of them. By the accountant's own ccMifes- 
sion, he has never acted in good faith towards his wards, or done any 
> thing to protect their interests. On the contrary, he has permitt«i 
himself to be used as the instrument of John, in a palpable endeavor 
to wrong them. He is therefore entitled to no allowance for com- 
pensation. 

If we were' to take the amount of this receipt, - - - $18,195 18, 
and add thereto the previoiis payments to each ward, with in* 
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terest up to the time of settUng the adodnigtration acooimt, 
amounting to i. 4,828 fe, 

$23,018 80, 

And divide this by four, the number of wards, the amount 

due each of the four wards would be 5,754 70, 

And deduct from this the payments previously made to Mar- 

tha, (one of the wards,) together with interest, - - - 1,453 30, 

 

This would be the amount for which Martha might, in strict- 
ness, hold her guardian to account, ....... 4,301 40, 

And Sarah for the sum of $4,649. 47. 



fiut as the counsel for the wards has not demanded so sharp an ac- 
count, we are content to adopt his statement, as calculated, on correct 
principles, to show the real amount due to each of the heirs. For, as 
some of the older heirs received their shares many years ago, and un- 
equal sums have been paid to the others, the dividing of the balance ap- 
pearing on the administration account equally among the heirs, would 
give false data to commence with, and give one heir more th£^ his share, 
and ipiother less. 

When the interest of the money in the guardian's hands is sufficient 
to support his ward, it should be so applied, and the payments not de- 
ducted from the principal. But when payments have to be made for 
the ward before his money can raise him an income from the interest, 
the guardian should be allowed to have a sufficient sum in hand, clear of 
interest, to meet the probable expenses. 

His Honor then stated an account, charging accountant with the 
amount he should have received for one of his wards, 28th September, 
1838, $3420, (as appeared from a schedule not on the paper book.)' He 
allowed $220 to be retained for current expenses, as those exceeded the 
interest. . On the balance, interest was charged until the date of a large 
payment to the ward's husband, deducting expenses of maintenance ; on 
the balance, interest was charged until the date of the decree of Ihe 
Court below. 

The same principle was adopted as to the second ward's share, ex- 
cepting that nothing was deducted to meet current expenses, they not 
equalling the interest. 

His Honor then said : — ^< If a sharp interest account had been settled 
with John McCahan ; if he had been charged with the advanced value 
of the stocks, as he in strict justice might have heen-^or even if we had 
charged the accountant with the face of his receipt without date, and 
rectified the balance due each ward upon that as a basis, a larger bal- 
ance would have been struck against the accountant. But as the hus- 
bands of the wards and their learned counsel have not demanded so 
stringent an account, we have concluded to state it as above, being the 
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most favora|>lawdqohtthe*tttttiintfapt*QDi4d lia jpiw&H'l>ip»ior,03qitct i . If 
.^t&t CDQ^nt with thisr toAiss a faoinely psoverbrho- may f go. {tt^tfaer.iaad 
4are woi«e«' '' 

- D^MHy for the appellant. — In respect of the charge of the bank stock 
against the appellant^ the'fint queafeidn tn be c^anddOTbd i% whether He 
blocks jremained m specie in -the; hands of Dennistoo's. adnunistrator. 
James McCahan,'the .admiBiatrator of John Deniuitoii, in his aocount, 
.efaaxges himself with the |Mir: value of. the stooks^it is txue^ but. at the 
-same time expressly says that he holds the stocks, and\hey remain in his 
hands ^^forlhe^hemjUiof ihe.sstak" At hi& death the certificates re- 
. mained in his hands. All right to them at that momeiit vested in the. ad- 
. ministr^ot de bonis non,. who succeeded him, and could and ought lo.haye 
sued &>r their |k)ssession. CammomoeaUh v. Stroheckery 9 WaMt^ 479 ; 
DremkU v. Sharman, ik Watts^ 495 ; KendaU v. LeCf 2 Pa., 482. John 
jMcCahan, executor of James McCahan, had no power whatever over the 
stocks, and any disposition of them by him was a mere nullity. His 
transaction with the bank, then, even if made with the intention of vest- 
ing the ownership in himself^ amounts to nothing. The same. rule ap- 
^ plies to the receipt given by appellant to John. McCahan for the stocks in 
:qupstion. He,, having no power over them, dearly, had no right to trans- 
fer them to the guardian ; and even if the latter had actually n^eivsd 
: them, the transaction would have ! been voi(jl. But the evidence shows 
that no part of the stocks in question actually came into his hands. : The 
receipt given had not, and was not intended to have any operation aipon 
. the title to< the property. Neither can appellant be made liable, under 
-the evidence, for not pursuing and recovering the value of the stocks. 
He is only responsible for supine n^ligence, such as does not a^iear 
here — 5 Whart., 472 ; 11 Serg. ^ Mawle, 66 ; 1 Pa., 214. 

Banks Sf StetDari, contra. — The guardian was bound to pursue and 
secure the amount due to his ward in the haiids of the administrator ; 
and not having done so, he is chargeable therewith i^^-^Long^s Estate^ 6 
. Watts, 46. It is said they w^e never administered by the first admin> 
istrator, but the introduction into the account was sufficient for that pur- 
pose— I Pa., 185 ; 2 Watts, 161, 164 ; 2 Barr., 432, 434. Bat Ohe 
transaction, if real, was in fact a purchase of depreciated stocks by the 
guardian from his father, in satis&ction of a debt due by him as admin* 
istrator ; he is therefore clearly liable in such OBee^'-'^Luken^s Appeal, 7 
Watts^ ^ Serg., 48 ; 5 Walts ^ Serg., 254, 258. The amount due by 
'. the administrator is definitely settled by the decree of confirmation. 2 
Rawle, 304 ; Downing's Estate, 5 WaUs, 90 ; 17 S€rg. ^ Rawle, 336, 
341 ; 8 Watts, 181. The Orphan's Court may decree distributk>n«*-17 
Serg. ^ Rawle, 31. 

That he has forfeited his compensation is most plain. He lent him- 
self to an attempt on the part of his father, who had intended to defiwtd 
the estate out of the premium of the bank stock — to return it whea 
worthless at the original value. — 4 Watts, 77, 79. 



t 

CotTLTBS, J.— »The decree of the Court below is affirmed^ for the full 
and satisfactory reasons givcfi by. ^f Je^ med Judge, who presided at the 
special Court, and whose opinion was fifigd, and comes up with the rec- 
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; A guardian, who contracts with another peroon to ,iiuppoi|t his W9fd, 
and. does not attempt to limit the right of suc^ pcfson to, thae;?tate of the 
ward for indemnity, is himself personally liable . upon, such oontractr^ 
Butchinson v. Huichmsan, Id Vermont /^;,|^ 43t.. ,^^848.) 

(Hehard ^ Sleek cited Thacher y, f)ms^mre^ 5 Masa.Q^Q ; ForHter 
y.FuHer^ 6 Mass, 68; Collard v.. Crane^Brgytf IS ;.J%9mjmny' Boards 
man ei aly 1 Vt., 367; LaveU v, jPieid ^ (U^b!.VL^,2,lSi fVheelo^, ¥• 
WAeelock, 6 Vt 423.) 



HANDWRITING. 

, In support of a plea of overture, $.n exai^ined c^y;of a registei^^of 
, marriage between the defendant and, one L G^ wa§ given in evidence. 
A witness deposed, that he knew one J. G. and hi^. iiandwriting ; ^d 
that the handwriting of the J. G. in the register was that of the person 
whc»n he knew : — Held, that the evidence was admissible without the 
production of the original register. — Sayer v, Glossop, 2 Welshy, HurU 
sUme 4- Gordon's 12., p. 409. EngJ (1)850.) 

# 

• handwritinGt-proof of. 

S., the managing clerk of the plaintiflT's. 4itt9/^ey, .wrote a letter to 
the. defendant, addressed to him at his residence, ^whiic^ letter was proved 
to have been put into the, post. . S. proved that.he.reqeiyed an. ao^^er 
to his letter : — Held, that the letter thus received in answer was admis- 
sibje in evidence without proof of the defendant's handwriting. . 

It was proved by S. that he. received a letter of earlier date, and in 
the same handwriting as the letter last before mentioned : — Held, that 
this letter was* also , admissible in evidepce.,w,ithouV|>|rpof of. the defend- 

_,ant'B handwriting: and Ae/ci, also, that a «)py,:of a., letter written by S. 
of still earlier date, to which the last mentioned ^letter .>i^as an ansM^er, 
might be given in evidence (the original not having been produced after 
a notice to produce), without any jwoof that the oivgi|ial had been put 

• into the post or (lad reached the defendant. — OinensUm v«, WiUon, 2 Qar^ 
ringUm (^\Kirwan's.'R,^p^ I. JEi^. (1848.) 
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HIGHWAY. 



Iiand dedicated to public uses as a highway^ by the proprietori does 
not4n fact become a highway, so that an indictment will lie for its ob- 
struction, until accepted or used as such. — Tht Peoples, Beauhien^ % 
Douglass' Michigan R., p. 256. (1849.) 

• 

( Van Dyke ^ Emmons and Prober cited Rex v. Hudson, Strange, 
894, 909 ; Lade v. Shepherd, Strange, 1004 ; Rugby Charity v. Merri- 
toeather, 11 Easf^ 875 ; Rex. v. Lloyd, 1 Camp., 260 ; Woody er v. Had^ 
den, 1 Eng. Com. Law, 156 ; Wood v. Veal, 7 /d., 158 ; Trustees BriU 
ish Museum V. Finnis, 24 Id., 406; Barry clough v. Johnson, 35 7(2., 
337; Jarxdsv. Dean, 13 Jd., 45; T^ex v. S<. Benedict Parish^ 6 Id., 
483 ; Wooho. on Ways, 287 ; WiUoughby v. /enit*, 20 Wend., 97, 98 ; 
Livingston v. Mayor of New- York, 8 /d., 85, 89, 90, 94, 97, 99, 104 ; 
Seventeenth Street, N. Y.r I Id., 270; Lewis Street, N. Y.,2 Id., 472; 
Wyman v. Mayor, ^c, of N. Y., \l Id., 486, 493, '7 ; Farmer Street, 
N. Y., 17 Id., 661 ; Thirty-second Street, N. Y., 19 Id., 128 ; Pearsall 
V. P(w^, 20 Id., 117 ; Trustees Waiertown v. Cowen, 4 Po^c C^., 510; 
Cincinnati v. White's Lessees, 6 Peters, 431 ; Hinckley v. Hastings, 2 
PicA:., 172 ; ITo^d^ v. Lowell, 19 Jd., 405; Emerson v. Willey, 7 Id., 
68 ; i?oioe/ v. MontviUe, 4 Green/. £., 270 ; O' Linda v. Lathrop, 21 
PicA:., 296 ; Parker v. SwiiA, 17 Af<w*., 413 ; Brotwi v. Manning, 6 O. 
Cond. JR., 129 ; Leclerc v. TVtutee^, ^c, 7 Id., 354 ; Bailey V. Cope- 
2bnd, ^r^iU, 150.) 



HOLDER— NEGLECT. 

The neglect of the holder of a promissory no^, secured by mort- 
gage, to present the note for allowance to the commi^ioners appointed to 
receive and adjust claims against the estate of the deceased maker, does 
not preclude him from afterwards enforcing the mortgage security ; it 
merely precludes him from claiming any dividend or portion of the as- 
sets of the estate in the hands of the administrator. — Grafton Bank v. 
i>oe et al, 19 Vermont R., p. 463. (1848.) 



HUSBAND AND WIFE. 

A husband who survives his wife, is entitled to all her choses in ac- 
tion, whether reduced into his possession in his lifetime or not. — Lee ▼• 
Wheeler, 4 Georgia R., p. 541. (1848.) 

(Lumpkin, J., cited 29 Car., 11, C. 3, S., 25 ; Hargrove^ Butler's 
Note (A.), Coke Littleton, 304 j Squib v. Wyn, 1 P. Wms., 881 ; Cart 
V. Russ, 1 P. Wms. 383 ; EUiM v. Collins, 3 Aik., 527 ; Bacon's Abr. 
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UL Baron ^ Feme C note by Givittini ; 2 Black, Com.^ 485, note by Chrit' 
tian.) 

The husband has such an interest in lands owned in fee by the wife, 

that he can give a lease thereof for a term of years, which will be valid, 

during the coverture at least ; and an agreement to give such a lease, 

if not otherwise objectionable, may be enforced in a Court of Chancery. 

— Eaton ^ WUlaker, 18 Connecticut R., p. 222. (1848.) 
« 

A consent by husband and wife, to live apart, does not authorize 
either to charge the other with a desertion from bed aiid board, with the 
intention of voluntary abandonment. — Jones v. Jones, 13 Alabama jR., 
jp. 145. (1848.) ^ 

The wife must be joined with her husband in an ejectment for her 
land ; and imless named in the declaration, she is not a party, though 
named in .the title of the action. — Atkinson v. Rittenhouse el al,, 5 Barr^s 
J?., p. 103. Pa. (1848.) 

(Mulvany cited 7 fVatts, US; 6 Waits, 301; Rees v. Waters, 9 
Waits, 90.) 

To constitute a tenancy by the courtesy, there are four requisites, to 
wit : marriage, seizin of the wifu, issue, and death of the wife. 

A seilsin in law, or constructive seizin of wild lands, not adversely 
held, will enable the owner to maintain trespass, and is such a seizin in 
a wife, whether claiming as heir, by devise, or by deed, as will make 
the husband tenant by the courtesy, — Chdon v. Anderson, 8 Humphrey's 
R., p. 298. Tenn. (1849.) 

Husband and wifejsued, amongst other things, for an account of th^ 
rents of her copyhold estate. The wife died. Held on demurrer, that 
it was not necessary to make her personal representatives a jSarty to a 
bill to revive the suit. — Jones v. -Skipworih, 9 Beavan's R., p. 237. 
Eng. (1848.) 

A suit brought by husband and wife, in relation to the wife's separate 
estate, is so far considered the suit of the husband, as that a decree made, 
in it, adverse to the wife's claim, will not bar her from a subsequent suit 
in her cJwn name, by her next friend, for the same matter. — Stuart v. 
Kissam, 2 Barbour's R., p. 493. N. Y. (1848.) 

The possessicxi of the husband, of land under a gifl to his wife, 
inures to the benefit of the title of the wife, and if continued for more 
than twenty years, perfects her title, even against the father of the wife, 
the patentee of the land, who may survive the wife. 

The law having intrusted the husband with the preservation of the 
rights of the wife, will not permit him to hold or to put in possession of 
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another, to ba held adxer8el>';, any prpp^rty.^aped in.J^ia^ p^)q»e!^(^^i,.be- 

'longing to the wife during the coverture. " ' 

When the husband is a tenant by the courtesy, his deed of bargain 

4knd sale conveys no greater estate thap h^^ held^and the statute^ of limit- 

. atibns does not commence to run until the death of the husband, agaiost 

the, heirs of the wife. — Meraman^s ffeir^ v, CA^dwclPs Hetrs^h ]Sen 

Monro^V i2., p. 32. Ky. (1848.) 

The husband is competent to act as trustee of his yt^ife's separate 
property as well as any other person, if duly appointed; and he will 

] spmelimes be re^rded as isuch, with a view to the protection, of the 
wife^s separate. property ?igainst hig creditors without,. any appqiatment 
Whatever. 

Where it appeared, that the father of a married woman intimated to 
her i|nd her husband, in. con ver9ation, that he was about, to inake her an 

.advance in money, which he wished to have invested forr the benefit of 

' herself and her children, and he subsequently inclosed,, in a letter to her 
husband, a check for $1,000, payable to his daughter,. or bear^, and ex- 
pressed in the letter a wish that the mcHiey might.be so invested as would 

. . be for the mutual benefit of his daughter and her heirs, leaving the mode 
to be determined by her and her husband, on consultation between them, 
and it appeared that she then had three children, the Ck)urt considered 
the evidence sufficient to justify them in finding, that the intentionof the 
fathec was, to set apart this fund for the exclusive benefit of his dagghter 
and. her children, and to place it under the control of. her husband, as 
her trustee. — Porter et aL v. Bank of Rutland ei aL^ 19 Vermont !?.» p, 
410. Cf848.) 

When a husband permits the wife to place the proceeds of the hire 
. of a slave out at loan for her own use, which afler his death was paid 
^to her, by the borrower, the representative of the husband capnot recover 
\ it trom her. But the husband could not make such a gift to the preju- 
dice of his creditors, either during his life, or to take effect af\er his 
„death. — Puri^ear w ,. Puryear, ^2 Alabama R,y p, l^» (1848.) 

Error to the Circuit Court of Monroe. 

AssuivfPsiT by the plaintiff in. error, adipiniscrator de^ ho7U9 turn ol 
Alexanders. Puryear, against the defendant in error, /or money bad 
and received, ^c. " 

From a bill of exceptions, it appears, that the defendant, who is the 
widow of the plaintiff's intestate, during the lifetime of her husband, 
had moneys ijp her hapds, which she loaned out, to the amount of % , 
and that aher the death of her husband, this money was repaid to her. 
• The. defendant on her part produced, and read to the jury, a will, 
containing the following clause : " I give and bequeath to Mary F. 
Puryear, during her Jife, one negro . man Davy, and if the said ;^ary 
^ should die without issue, it is my desire that the said negro, should re- 
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• iuTtii «nd be>«<|««Uy dMded amongst Louiea C. * Dttiley, Jofieph B. Sd- 
wards, and Osborn Edwards ; but if she should have a natural heir of 
her body« then 'at her death 1 give and bequeath the said negro man 
Davy; to her lieir». fer^vt^r. * I appoint Samuel Dailey trustee, to hold 
the said negio Davy for |he ibenefit of Mary F, Piiryear." 

She ftlsQ proved that, with the consent of her husband, she hired 
out the negro Dayy ior many years ; and that part of the time, her 
husband hired out the slave, and paid her the hire; and that the hus- 
band, dufipg hisHfe, aoknowledged the slave to be her property. This 
deolaralioa was made in reference .to the will. That he recognized her 
right to lend the money she had received for the hire of the negro, and to 
receive repayment of Ae same. 

On Ihts evddezice, the Court charged the juff , that the defendant took 
a separate estate in the slave> under the will, .and was ' therefore entitled 
to his earnings. 

Further, that if this were not so, yet, if the husband recognized such 
estate as being in the wife, and allowed her to collect, and lend out the 
proceeds thereof, as her own, whatever ndight be the right of creditors to 
pursue such pjroceeds, the executor could not recover this fund as assets 
of the estate. 

This was excepted to^ and is now assigned as error. 

Dargarty for plaintiff in error. 

The will of the father of. Mrs. Puryear did, not give. her £i0e|)^rate 
estate in the slavQ Dayid.-^8 Tortety 72 ; 2 AlahariM, 152. 

A contract between husband and wife is void at law.T-'4 KprU^ 129 ; 
4 DanUf, I4k2; also^ 1 Black. Com.ftUk Husband and Wiffi\ 10, Peier9% 
583. 

Pecky^ contra, cited the case otMcChraUi v. The ^dm'rs qf. BoiertsoHf • 
1 JD^^au.) 445 ; SmUie v. ReynoMst et aLyAdndfUstraiorSf ^c* ; 2Pe«att.y 
66 ; Clancy's Ri^Us^ of Married Wpmth 277, 278 ; Livingston V% 
Idvingsionj 2 /• Ch^ 537. 

if it be conceded that the husband, during his tife, might h^ve as- 
serted his right to this money, yet,,a^ he. did npt.do so/ the executor, caxi- 
not do it, unless it bp. neo^s^ary for the payment of debts. 2 jStory'a. Cam* 
Eq., seq., 1975. \ 

Ormond, J. — The first charge of the Court cannot be supported. 
There is nothing in the bequest from which it can be inferred, the hus- 
band was to have no dominion or control over the life estate of his wife 
in the slave ; she cannot, therefore, have a separate estate in it. 

This has been repeatedly adjudged by- this Court, and especially .in 
thC' case of CoaA: y.Kennerlj/t at this term, where all the decii^ions of this 
Court, upon this subject, are considered. 

W^ are then to consider, whether the facts shown upon the record, 
establishing that the husband permitted his wife to take the hire of the 
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dave, during the ooverturei authorizes her to hold it against the ezecutn 
of the husband. 

The husband and wife, being in legal estimation but one person, the 
former cannot make a gift or ccmveyance of property to her, which she 
can 'enforce at law ; though a Court 'X>f Equityj when there is sufficient 
consideration for the agreement, may, and generally does, give effect to 
it. But if the husband makes an actual gifl of money to the wife, which 
she retains until after his death, though he could have reclaimed it in his 
lifetime, and although it w;ould certainly be liable to the payment of 
his debts, we think the personal representative cannot recover it from 
her. 

This principle appears to be settled in Hastings v. Douglass, 3 Croke 
Charles^ 343. The question arose, in that case, upon a devise «iade by 
a husband of his wife's jewels, giving her the use of them during her 
widowhood, with remainder to his daughter. 

Berkley and JoneSf Justices, argued, that the act of the husband du- 
ring his life, by which the wifQ was permitted to use the jewels to deck 
her person, was in law a gift ; and although he might have disposed of 
them in his lifetime, he could not make such disposition by wilf. 

Croke and Richardson maintained, that the husband could dispose of 
them by will, as well as by any act during his life ; but the inference 
from the whole case b, that in the absence of any such disposition by 
the husband, the* wife would be entitled to them after the husband'^ 
death. 

It appears now to be settled, that a gift of jewels to a married 
woman, by a stranger, will be considered as being given to her separate 
use, and that if given to her by the husband, she may hold them against 
every one but the creditors of the husband. — RidotU v. Lord JPlymotUkf 
2 Atk., 104 ; Graham v. Lord Londonderry, 3 A., 393 ; Tapping v. 
Taping, 1 P. WiU,, 729. 

So it has also been held, that where the husband permits the wife to 
retain the excess, over the sum allowed for the expenses of the family, 
* by her thrift and management, she will be entitled to hold it against his 
personal representative ; and where she had lent a portion of the money 
thus saved to the husband, was permitted to come in as a creditor, after 
his denih.—Slamang v. Style, 3 P. WiU., 337. 

7^ Lord Chancellor, in this case, observed, '' that it was the strongest 
proof of the husband's consent, that the wife should have a separate pro- 
perty in the money arising by these savings, in that he had applied to 
her, and prevailed with her, to lend him tUs sum ; in which case be 
did not lay claim to it as his own, but submitted to borrow it as her 
money." 

This ease is quite as strong in favor of the wife, as any of those ci- 
ted. The husband in this case doabtless considered that the intention 
of the testator was to give the wife a separate estate in the slave, and 
therefore abstained, not only from appropriating to himself the services of 
the slave, but to plaoe the matter beyond all doubt, and to prevent all 
eonUroversy about the right of the wife, by his own act permitted the 
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"wife to place the pn^cedds of the hire of the slave upcm loan Jbr her owa 
use and benefit. He might doubtless have revoked the consent thus 
given at any time during his life ; it is equally clear he could not make 
such a gift to the prejudice of his creditors, either during his life, or to 
take effect afler his death. Whether he could dispose of it by will, we 
are not now called upon to decide, though it would seem by analogy to 
the right of the wife to her paraphernal or dotal property after her bus* 
band's death, that he could not ; but that the personal representative of 
the husband could not assort a claim against the wife, in such a case as 
this, is, we think, quite clear, both on principle and authority. 

We can perceive no reason whatever, why the wife, in cases like 
this, should not be protected in the enjoyment of the property by a Court 
of law. ' If she were compelled to sue the personal representative, as 
for a debt due from her husband, possibly she would have to resort to a 
Court of equity ; but being in possession of the fund, and having the 
right to retain it, she has both the legal and equitable title to it, and may 
doubtless defend that right in a Court of law. The acknowledged prin- 
cipfe, that where the evidence of a debt is in the name of a married 
woman, the husband may join his wife with him in the suit, and that if 
. he does, it will survive to her, if he dies pending the suit, is entirely 
analt^ous to this case, and shows, that after the decease of the husband, 
without reducing the money to his possession, the legal title to it is vested 
in the wife. The facts of this case are, that tlie husband himself, in 
some instances, and the wife by his permission in others, hired out the 
slave, and placed the money out on loan for the >vife's benefit, and that 
the money so lenf has been paid to her since the husband's death. The 
^ money, in point of fact, since the loan for the benefit j>f the wife, has 
never been reduced by the husband to his possession — and placing it out 
on loan, in the wife's name, and for her benefit, is surely quite as strong 
evidence of the intent on the part of the husband that the wife should 
have an interest in it, tis would be the commencement of a suit, in the joint 
name of husband and wife, on a note made to the wife during coverture. 
— Morris v. Booth and toife, 8 A7abamaf 907 ; PMUiskirk v. PluckweUy 
2 M. 4" S., 898 ; Burrough v. Moss, 10 5. 4- C, 558. 

Although the Court incorrectly charged the jury, upon the effect of 
the will, no injury was done to the plaintiff, as upon the whole case it is 
clear he is not entitled to recover ; and the case will not be reversed for 
an erro]^ which could work no prejudice. 

Judgment affirmed^ 



Where a bill was filed by the wife, against her husband, for a sep- 
aration from bed arid board, on account of alleged cruel treatment, and 
the assignees of the husband's interest in the complainant's real estate 
were made defendants, and the husband died before a decree, but the 
wife failed to make out a case which would have entitled her to a decree* 
of separation if the husband had lived until the hearing : — Held^ that the 
other defendants were entitled to have the bill dismissed, as to them, with 
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oosta.— Sadfcett v. Oftef, ei aU., 8 J9ci»-ft0UrV Ch. A., p. fiM. If. IT. 
(1849.) " 

Where a suit at la^ is brought against the husband and wife, for the 
purpose of afibcting her intisrest, she is a necessary party to a bill in 
Chancery, by the husband, for an injunction to restrain proceedings in 
the suit at law; — Ba^ v. Alheriemi 2 Barbaur^s Ch. R., p. 313. N. Y, 
(1848.) 

This cas^ came before the Chancellor upon an application to dissolve 
an injunction. A suit at law had' been brought against the complainant 
and his wife, for the purpose of afieoting her interest in the subject mat- 
ter of such suit. Thd confplainam therefore filed the bOl in this cause, 
in his own name, and without making his wife a party; and* thereupon 
obtained an injunction restrainiag the defendants from proceeding in their 
suit at law. 

• 

Barbour, for the com))l^naint. 
Rhoadei, for the defendant. 

The CfiANdfiLLOR decided that'th^ wif^ of the complainant was a 
necessary party to a suit, in this Court, to restrain the plai&tHf, in the 
action' at law, from piocedding'against the hudband land wife in that suit. 

Motion grtMed. 

The hui^and acquires, by marriage, an absolute title to all' the per- 
sonal property h{ the'Wifej w^hich she had in possession at the timb of the 
mUrriage, such as money, goods, or chattete of any kind'; and on his 
death, su^K pr<ypisrty 'go^s to his peitonal representatives^ and not to his 
wiffe. 

For the taking and eonferalon of persdnal chattels* o^^' marriage, 
whieh bislonged to the wi^' Hfort marriage/the husband must sue «lone ; 
and the joiuderof his wife*wlth him is grdund for deifAurrer, arrest of 
judgment, or error, if it appear^ on the reoord, and of a nonsuit, if it 
arises out of th^^vi^d^nbe at the trials. 

The hui^b(i3nfd aiid^^if^ should* jdn, in- all casbs, where on the death 
of the hu^a'Ddthe'q^u^fSe'^ofac&Dfi''wauld survive' to the wifei— JB&n- 
chard v. Blood, 2 Barbour's R., pt 852. N.' Y. (1648.) : 

» 

(WiLLARD, J., citedReeve's Bom. ReL, 1 ; Clancy* s Rights of Womerit 
2; Co. LitLy 351, b; 2 Kent's Com., 143; 1 Chit. PL, 62; 2 Saund., 
471 ; 6 Wdus, 801 ; 1 Rwis:, 67 • 1 Bibb; fin.) 

If a husbaiid and wife be living eepmte and apart, and the husband 
make the wife* a regular alloWahoe bf a suiSicient sum' for her nudnten- 
ance, which is regularly 'paid, this is sufficient to repel the^ inference of 
agency, and he is not liable for any debt'sh^ may eontnu^t ; and it is not 
nei^essary that there sbould be uiy deed of separation ; but the allow- 



anoemil^ odW^h W^e^ jui^ shkll thiiik suffibiefot, irfefbti^ce bcitiighad" 
jo thp Btatioti of the parties and the income of the husband.— ffoZ^r V. '■ 
Capcy 2 Cartingm ^ Kitidan'a R., p. 437. Eng. (1»48.) 

A husband contracted for a lease of some premises, and he afterwards ' 
induced the trustees of his marriage settlement, who held moneys for the 
separate use of his wife, without power of anticipation, to act in breach 
of their trust, and to purchase the property. The property was conveyed ' 
to the trustees, and, by a deed executed by the ^husband and wife, it was 
declared that it should be held for their indemnity and on the trusts of 
the settlement. The husband laid out very considerable sums of money 
in building and repairs, and, with the consent of the wife, was 'peilmitted 
to receive the rents. After some years, disputes arose ; the trustees in- 
sisted on receiving the rents, and proceeded at law to enforce their rights ,* ' 
whereupon the husband filed a bill against the trustees and his wife, 
claiming a lease under the agreement, and aiding fork sale of the 
property, and for the application of the produce, first in replacement of 
the trust funds, and afterwards in reimbursing the plainfift* his dutiay. 
Amotion for' a receiver was refused with costs.— FTife* 'v. CoapeTf 9 ' 
Beavan'8R.yp.2M. Eng. (1848.) 



HUSBAND AND WIFE— WITNESS.- 

. A husband cannot be a witness in favor of his Wife^ or of her trus- 
tee, in a stilt respecting her separate estate ; although hi9 has no inteilest 
in the subj^ miftter. 

This washelA 6n the gmund thai publife policy prohibits husband and 
wile from be&g Witneiises for or against each other in civil cases, and * 
from testifying during or subsequent to the marriage, conbeming what ' 
transpired between them while the marriage subsisted, or came to their 
knowledge by refason of the married relation. — BurreU v. BtiU, 3 Sand' 
f&fd^r Oi: R., pi 15.' N. Y. (1848.) 

(Mann cited 2 Kent's Com,, 178, 179, note d. ; Gresley -E^. Ev., 
246 ; 5 Russell, 19 ; 2 Fmb. Eg,, 457, note ; 1 Bl. Cam,, 443 ; 1 
Burrow, 440 ; '2 Stdrh Ev,, 400, 708 ; 7 /. /. Mdrsh:, 263 ; 6 Binney, 
488 ; 1 PMi: Ed,, 76, 82 * 8 Palge^, 49, 50 ; 2 Caw, i^- Hill's Nates, 
1556; 1 Johns: Ch:,2t9, ^46, 1847 i 1 JSjf. ^^ M., 892 V 4 ^^ J^., 
678.) 



IMft)RTATl6l!<f--CiyST0M and! tWAGE. 

The'defendant^mported lnt6 N^wiYork a qiiarithy of spelter, upon 
which the collector claimed and recclvfed a'dtktjf of'20 p^r cent, ad valorem ; 
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which spelter was not a dutiable article, being included in the clasB 
of articles exempted from the payment of duties, under, a different name. 
He subsequently sold such spelter to the complainant, at long price, which 
by custom was a sale of the vendor's right of debenture, where such 
right existed. Afterwards, while the speker remained in the hands of 
the purchaser, and in a situation in which it might have been exported 
with the benei\t of 'drawback had it been a dutiable article, the Secretary 
of the Treasury decided that spelter was exempt from duty ; and directs 
ed all duties which had been previously received, on the importation of 
that article, to be refunded to the importers : in pursuance of which de- 
cbion and direction, the defendant received oack from the collector the 
20 per cent, duty, which had been paid by him, upon the importation of 
the spelter in question ; although th^ plaintiff claimed it as belonging to 
him ; — Held, that the duties thus refunded belonged to the importer and not 
to the vendee of the article on which duties had been wrongfully chcurged; 
and that such vendee could not compel the defendant to pay the refunded ' 
duties to him. 

Held also, that the Court could not, from the^ alleged custom of trade 
at New- York, and from the fact that the sale was at long price, make an 
agreement for the vendor that the vendee should h^ave the benefit of de- 
benture upon a sale of goods which were by law free from duty ; or an 
agreement that if the vendor should succeed in recovering back the 
amount wrongfully received by the collector, for duties, the purchaser 
should be entitled to the money thus recovered* 

Distinction between a sale at long price, and a sale at short price, ac- 
cording to the usages of trade at New-York. 

It is a reasonable presumption, that those who are dealing in articles 
of commerce, especially those who purchase by wholesale from the im- 
porters, are acquainted with the different names by which such articles 
are known to the commercial world. — Moore v. Des Arts, 2 Barbour's 
Ch. R., p. 636. N. Y. (1848.) 



This was an appeal, fronn a decree of the Vice-Chancellor of the first 
Circuit, overruling a demurrer to the complainant's bill. The case, as 
stated in the bill, Was as follows : 

In February, 1844, the defendant imported into New-Yoric, from 
Hamburgh, a quantity of spelter in plates, upon which the collector 
claimed and received a duty of 20 per cent, ad valorem ; amounting to 
9565. This spelter was not a dutiable article under the act of August, 
1842, being' included in the class of articles that by the ninth section of 
that act were exempt from- the payment of duties ; not by the name of 
spelter, but by the name of tutenague, or teutenegue, as it is spelt in the 
seventh subdivision of that section. Had it been a dutiable article it 
would have been entitled to debenture, and to a drawback of the whole 
amount of the duty, except two and a half per cent thereof, upon an 
exportation at. any time within three yfars. 
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Bjr me v^ df tfa% it N^t^.f 6rk, 'tM t^ l^nUf^ea;' m^fiahdise 
entitled to debentuiie issdld at twb diflfereht piiic^s, cilM ^ig jMde ktid 
ik<trt price. The first entitle* the verlddi" tb have Ihfe gbodJi ekported l^jr 
the vendee Withiii the time allowed by Ikv, ijB iartd'glvte thfe ittijtortel- the 
benefit of the drawback, or the payment 6f at! i&ddKioiltil pricb, equal to 
die amount of the dutieb, iti case the good;d ai^ ndt export. The sea;, 
ond, or ^Adr^jirfctf, entitles the fihst, or. any stib^iietit vendee, lo thd 
ibeiiefit of the drawback, in cas^ he expbrtis the goods Within the limd 
and in the manner allowed by l^w to entitle the IkhjlMsnfel- td i^c^ive such 
drawback at th^ custotn house* 

A few days after the importation of th6 spelter, by this? defendant, arid 
the payment, to the colJcctor, of th^ 20 per cent, duty clamed to be due 
thereon, the defendant, by his authorized agent, sold such spelter to the 
complamant at long price, and delivered the same to himi. In Sv. ptember^ 
1844, while the speltfer remained in the hands of the eomfflAinaht, and in 
a situation in which it might have been exported with th^ benefit of druw. 
back, had it been a dutiable article, the Secretary of the Treasury de* 
tided that this article was exempted from duty ; by the ninth seciibn of 
the act of 1842. He thereupon authorized and directed th6 severial col- 
lectors of the customs to refund to all importers of spelter, under that 
act, who had paid duties thereon, the amount of the duties thus paid by 
them respectively. And in parsuaiice of that direction the defendaiit 
deceived back, from the collector, the 20 per cent; duty Whitih the latter 
had clfidmed and received frorn him upon the impbrt&tioh of the article in 
question; although thfe complainant claiAied th^. right td the return of 
such duty, and requested the defendant to duthbtfze him tp ireceive it. 

The defendant having refusteci to pay ovteir thd amouht thus received 
from the collector, the complainant filed his bill in tftfe'isDiit to recover the 
same. Atid the defendant demurred t6 the bill fbir Want'bf eqiiity ; and 
also stated, as a ground of demurrer, that tf th6 complainant Was entitled 
to the money, he had a ri^ht to recover it in an aictioh at law. 

Lordf fdr the appellant. The merchaiidise, ^stpelter*, Was not in law 
dutiable, and so was not witliin the usages stated iii the bilt as to deben- 
tiire gocxis. Both parties aro to be deetned conasant ;Vilh the commer- 
cial name of the article ; itnd ^bother it was dittiablk or hot was a qucs^ 
tion of law merely. The paKivV cont*'ect^hg, witH knoiyledge of the law 
and the fact, having been silent .*o i6 the pum which M^ been exacted 
as a duty, it i* the vendor's mcnoy ; ar'4 the vendee, without a coTitract 
for it, cannot claim it. A cohtract :if !^le metd^, withoot ^ny mistakje 
of fact, or fVabd, or any contract fcr ttie amount exacted, did not carry 
with it any obligatioh to refund ahy ecri of th6 sft[^posed cotriponentd of 
the cost of the goods. , i • , 

Agatif '; if the Contract of sale, bj tts natlire or th^^uSslge^ alleged 
contains an agreement to refund any part cf the cost, then the remedy i» 
at law; there bein^ neither trust, mistel:**, accident or frauds and n' 
g^oand of juHklidtion in this Court for a diccbvisry dr ah aibotiiit. 

13 
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DodgBf fi>r the respondents. The demurrer was rightly dvermled, 
and the order of the Vice-Chancellor should be affirmed with cost&' 
The case presented by the bill makes out a strong case in equity against 
the defendant. He has received money which in equity and good con. 
science belongs to the complainant ; and he must be considered as hold- 
ing it as a trustee for the latter. The complainant, by his purchase al 
the long price, paid the defendant the duties on the spelter, and became 
entitled to the return of such duties if he exported the goods ; or to ob- 
tain an equivalent for the duties by selling the spelter at the long or full 
price. The duties refunded &y the government, without the exportation 
of the goods, belong to the complainant as his indemnity for the draw, 
back which he has lost, and for the consequent fall in the market value 
of the goods. The complcdnant, by paying the long price, fully indem- 
nified the ^Tefendant for the duties ; and he is precisely in the situation, in 
equity, of an assignee of all the defendant's right to any return oi, or in- 
demni^ty for the duties. His equity is like and equal to that of the com- 
plainant in Randall v. Cochran^ 1 Yes, sen., 98. 

The event of the return of the duties by the Secretary of the Trea- 
sury, was not in contemplation of the parties, and was not an act that 
could have been compelled by law ; but rested entirely in his discretion. 
Laws U. S. 1839, p. 68, sec. 2 ; Gary v. Curtis in S, C. U. S., Jan, 
1845. It cannot therefore be urged that there has been a mistake of 
Is^w. The Court will not sufier the defendant to retain an unconscien- 
tious advantage from such an unforeseen event ; and directly contrary 
to the spirit and intent of the contract. — Quick v. Stuyvesant, 2 Paige, 
84 ; Chase v. Barrett, 4 Paige, 148. 

The remedy at law is doubtful. If there is any, it is the equitable 
action for money had and received — an action which assumes a concur* 
rent remedy in equity. The established jurisdiction of this Court is 
never lost because Courts of law adopt its principles ; and extend a re- 
medy to cases formerly only cc^nizable in equity, by allowing this ac- 
tion for money had and received. Fonh, Eq, B.41, ch. 1, sec, 1; 2 
Story's Eq., ^01, sees. 1255, 1256; ScoU v. Surman, Willes, 405; 
Straiten v. RasUdl, 2 T. R., 366 ; Pease v. Barber, 3 CaiVie, 266 ; BuU 
lerv. Wright,e Wend.^ 290 ; Wisnerv. Bulkleyylb PTcnrf., 321 ; Ran^ 
dall V. Cochran^ 1 Ves. sen.^ 98; Weymouth v. Boyer, I Ves.jun., 416; 
Wright V. Hunter^ 5 Ves., 792 ; Kemp v. Pryor, 7 Ves., 237 ; King v. 
Baldwin, 17 Johns,, 384 ; Hawley v. Cramer, 4 Coioen, 727; McCrea 
w. Furmort, 16 Wend., 460 ; Varei v. JV. Y. Ins. Co., 7 Paige, 561 ; 
S. C. in Error, by the nmm of N. Y. Ins. Co. v. Rowlett, 24 Wend., 505; 
Wehh V. Fremont, 4 Bibb, 343 ; Wilkins v. Woo^n, 5 Munf., 183. 
Besides the discovery and account sought for by this bill would besuffi- 
cient to authorize the suit to be retained, if there were any doubt about 
the jurisdiction ojTthe Court.— 'PTeymotttA v, Boyer, 1 Fe^.jun., 416; N. 
r. Ins. Co, v. Rowlet, 24 Wend., 505. 

The Chancellor. It is not alleged in the bill, in this case that the 
kp\^ant, at the time of his purchase, was ignorant of the fact that 
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q»elter, or 2i&c> or tutanag, or tutenague, as it is sometimes spelt, was 
the same article that was exempt from diity, in the act of August, 1842i 
under the name of teuttneque. Nor does it appear that it was an article 
which was usually exported ; so that its value would have been mate- 
rially increased from its being entitled to debenture. Or that the com- 
plainant intended or expected to export it, or that he would have done so 
if it had in fact been entitled to drawback. All that is said, i^ the bill, 
on that subject, is that at the time of the publication of the decision of 
the Secretary of the Treasury, the article^ remained in the complainant's, 
hands, and in a situation to be identified, &c.,in the manner required by 
law to entitle the owner of debentured' goods to the benefit of drawback, 
provided they are exported within the time limited by the statute. I ap- 
prehend the only real injury which the ^mplainant sustained by his 
Ignorance of the law, was that he paid more for the spelter than it was 
actually worth. And that by the su6sequent decision of the Secretary 
of the Treasury while the article remained in his hand* undisp«ed of, 
the value of spelter was reduced about 20 per cent, in the market. 

The article not being dutiable, the alleged custom as to the sale of 
articles entitled to debenture, at the long price, and the rights of the par- 
ties upon such a sale, has no application to the case. For there is no 
allegatTon in the bill that the defendant represented that the spelter was 
a dutiable article, or that he had in fact paid duties thereon, or that the 
duties, if paid, had not bcfen paid under protest. It is impossible, there- 
fore, out of the alleged custom and the mere fact that the sale was at 
long price y for this Court to make an agreement for the defendant that the 
complainant shall have the benefit of debenture upon a sale of goods 
which are in fact free from duty ; or an agreement that if the vendor 
8uc<!"jMs in recovering back*the amount which has been improperly 
claimed and received by the collector, the purchaser shall be entitled to 
Uie money thus recovered. ^ 

It is a reasonable presumption that those who are dealing in articles 
of commerce, especially those who purchase by wholesale from the* im- 
porters, are acquainted with the different names by which such articles 
are known to the commercial world. And if spelter was* actually ex- 
empted from duty by the name used in tile section of the statute relative 
to exempt articles, probably both parties to the sale had reason for believ* 
ing that the claim made by the collector was unfounded ; and that it 
would probably be reversed, and the duties be refunded to the importer. 
If so, the purchaser should have made his contract with reference to that 
event ; so as to secure to himself the benefit of tRe refunded duty in case 
it should turn out that the collector was wfbng. But he could not do 
this by simply purchasing according to a custom which had no applica- 
tion to such a case. On the other hand, if the term teuteneque, as used 
in the act of August, 1842, was wholly unknown to commercial men, an4 
did not in fact designate the article imported by the defendant under 
the name of spelter, that fact should have been distinctly stated, in the 
bill, if the complainant wished to show, that 'the receiving back of the 
duties had deprived him of a right of debenture which actualiy existed, 
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price* 

In any view, therefore, which I have been able to tako of this sub. 
ject, I do not see that the complainant is entitled to the refuDded duties 
which the defendant has received under the order of the Secretary of the 
Trea3ury. Hence, it is unnecessary to exapnine the bisection made io 
tl)e derourrer, that the remedy of the complainant, if he had any, wa# 
only properly cognizable in a court of law. 

The order appealed from must be reversed ; and the demurrer nousl 
be allowed, and the complainant's bill dismissed with costs. But under 
the circumstances of this case, I must leave each party to bear bis own 
costs upon this appeal ; except as to the costs of entering the Mai de. 
cree, and the subsequent pro^edings thereon. 



^ IMPROVEMENTS. 

A seceding minority of a church while in possession of the church, 
placed repairs upon the house, the remainder of the church also using 
the house — Heidy that as the occupancy was in good faith and the re- 
pairs necessary, that the defendants should pay ibr the improvements 
put upon the church as a condition for the exclusive use. — Hodden ei 
ah. V. Chom ei als,^ 8 Ben. Muaroe*s /?., p* 79. Kp. (1846.) 



INDIAN. • 

The title of an Indian may be divested by a sale under a juslioe's 
execution, issued upon a judgment recovered against him in an acticxi 
upon contract, where, after personal servic^ of prpcesa, he failed to ap» 
pear and plead his disability to be sued. 

An IndiaUy sued in an action upon contract, must plead his disability 
in the suit. If he fails lo do so, and a judgment is recovered against him, 
the jsame will be valid. 

The statute forbiddmg any person to prosecute an Onondaga IndiM 
on a civil contract, so far as the reason for it is founded on the incapa- 
city of the Indian to make a valid contract, stands on the same footing 
with the cases of lunacy, infancy, and coverture, in which the party 
under disability must plead, and make good his defence on the trial. — . 
Hastings V. Eltis et oLy 9 Barbour's Supreme Court 2?., p. 492. N. F. 
(1849.) • 



INDICTMENT. 

An indictment for murder charged that the death of the deceased 
i^a^oaiia^d by a mortal wound of the head, inflicted with a swingle. It 
Wf^ prp^^ed^h^atthe death was caused by a blow on the bead by a piece 
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M' #ood> md that die^xleltod AiA watd not htdltevii llrt that thef0 was 

extravasation of blood pressing on the brain, and a ooUeetion of blopd^ 
between the scalp and the brain. The surgeon stated this to be a con« 
tnsed wonhdy With effusion of blood :-4Ffe^ by the fifteen Judgigs that 
the evidanee supported the indibtnient.*— jBe^'na v. Wartnan, d Uartii^ 
ion ^ Kinoan's B., f, 19b. Ei^. (1848.) c 

Any obstruction of lawful process, whether it be by active meaxlsi 
or the omission 6f a legal duty, is an indictable offence. But the indict- 
ment must shftw what the process was ; that it was legal, and m the' 
hands of a proper officer, and the mode of obstruction. 

Where, in an indictment for assaulting and resisting a deputy sheritf 
m the execution of his duty, the obstruction* was alleged indefinitely And 
insufficiently, but there was nothing in the allegation, concerning it, fVom 
which, in any way, a justification of the assault could be inferred, Aft^ 
Court heM, that the allegation of the obstruction might be regarded as' 
mere surplusage, and suffered the indictment to stand, as an ordinary ih. 
dictment for an assault, without a battery, upon an officer, in the execu- 
tion of his duty. — The State v* Hailey et, al, 2 Strobhart^s £., p. 73. 
S.C. (1848.) 

On the trial of an indictment against a man for the crime of a;dul. 
tery, the husband of the woman, with whom the crime is alleged to have 
been committed, is not a competent witness to prove the act of adultery. 
— TAe State v. Welch, 2Q Maine jR., p. 30. (1848.) 

(Tenney, J., cited The State v. Gardiner^ 1 Rootf 485 ; Canion v. 
Beatley^ 11 Mass., 441.) 

Under an indictment charging four with riot, and a riotous assault 
and battery, one may be convicted of ati assault and battery, and the 
others acquitted generally. — Shotse v. The CommonweaUh, 6 Barr*8 R.,, 
p. 83. Fa. (1848.) 

(Dimmick cited Respuhlica v. Roberts^ 1 Yeates, 6 ; Commonwealth v, 
Rogers, 1 Serg. ^ Rawle, 124 ; Chit. Crim. Law, 638 ; Commonwealth 
Y. GahlCf 7 iSeijy. ^ Rawle, 423. 

. 6u&K)3it>Bj J., cited 1 ChiL Crifn. Imw,^ 322.; Hawkins, h. 2, c. 25, 
tea. 2 ; 2 CamjfA., 5B5-; Roscoe Crim. Ev., 76, 92 ; 2 Hale P. C, 302 ;* 
Rex Y. Dawson, 3 Siarkie, 62 ; (14 Eng. Com. Law), 5 Ohio, 242.> 

• 

Proof of the passing in payment, of base metal in the likeness or 
fliiliilitud^ of gold coin, will not support an indiotroent for passing in 
psyment ^' caunterfiii' goid ccdh." — Rotiee v. The SkUe of Gtoigiot $ 
Omfia R., p. 136. (1848.) 



(Mm-gan cited' 3 SUny on ConsL^ 17 ; Prhieep 685 ; 4 Bac. Ahr*^ 
«16, 17 ; 5 Petendmf, 620.) 

It is essential that it should appear in an indictmexit, that it was 
feund upon the oath of the jurors. And each count in the indictment 
must appear to have been found by the jurors upon oath. 

One count in an indictment may refer to another, and thereby that, 
which if alone considered would appear to be defective, may be suffi- 
cient But a defective count can be thus aided, only when there is a 
reference therein to another count for the allegation or fag^t required to 
make the defective pount perfect. — The State v. McAlUster, 26 Maine 
jB., p. 374. (1848.) 

In an indictment for misfeasance by a public officer, it is sufficidnt 
to aver that he was duly elected by the qualified voters of the township, 
dec, and took upon himself the duties of the office. — Edge v. The Com- 
monweaUhtl Barr's R.yp.216, Pa. (i848.) 

An indictment for keeping, or passing counterfeit paper.money, must 
set out, verbatim^ the money so passed or kept, except when the money 
is destroyed by the defendant, or b in his possession ; and then the in. 
dictment must set forth -the fact of such destruction or possession. 

An indictment for fraudulently passing counterfeit money, 'must 
charge an intent to defraud the person to whom it was passed ; and to 
sustain such indictment, it must appear that the money was delivered 
with knowledge of its character, and with the intent to defraud the 
person to whom it was passed. The indictment will not be sustained by 
proof of a sale of counterfeit money to a person who knew it to be coun- 
terfeit, — Hooper v. State, 8 Humphreys' R., p. 93. Tenn. (1849.) 

y 

(McKiNNEY, J., cited 1 ChU, Cr. Law, 233, 245 ; 2 Russ. on CrimeSf 
372 ; State v. Fergus, 6 Yerg., 345 ; CommonweaUh v. Hampton^ 8 
Mass. 107.) 



INDULGENCE. 

A mere indulgence given to the maker of a note, by the holder, will 
not discharge the endorser ; but to produce this eflTect, there must be 
some obligatory contract, by which the holder is precluded from jen- 
forcing his remedies against the prior parties, and thus affecting the 
legal or equitable rights pf the endorser.— £rOcA:tooo(i v, Crawford, 18 
Connecticut R., p. QQl. (1848.)  

(Booth and Butler cited McLemore v. Poteel, 12 Wheat., 554; 
Bank of U. S, w. Hatch, 6 Peters, 250 ; Wood v. Jefferson County Bank^ 
9 Cow., li)4 ; Hewitt v. Goodrich, 2 C. ^ P,, 468 ; Pkilpqt v. Bryant,. 
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4 Bhig., 717 ; Pde- v. Ford, 2 CAitf . JR., 125 ; Margeasan v. Giih, S 
CAiitf. JS., 364 ; Bank of Vtica v. Ives, 17 H%iul., 601.) 



INFANT. 

An infant, ten days before his majority, in the purchase of a note, 
drew an order on a third person, of the non-payment of which he h&d 
notice. Being sued several years afbr upon the orders Held, that his 
omission to return the note, or disaffirm the contract, after he obtained 
his majority, warranted the implication that he intended to abide by his 
contract, and countervailed the defence of infancy. — Thomasson v. Boyd, 
13 Alabama R., p. 419. (1848.) 

{Rice cited 3 Burr., 1794 ; 6 GreenL, 89 ; 9 Vt, 368 ; 14 Vt., 
405 ; 6 Ala., 547 ; 6 Com., 494 ;. 9 N. H., 436 ; 10 i^. H., 194, 220, 
561 ; 11 Wend., 85.) 



INFANT— CONTRACT. 

• 

A minor in the service of another, under a parol contract of appren. 
ticeship, has a right to leave such service during his minority, and 
thereby terminate the relation. 

And if such minor be afterwards employed and harbored, by a, third 
person, this will furnish no ground of action, in favor of his former 
master, against such third person. 

It seems, that the seduction of a minor, who is a servant de facto, 
though not a legal apprentice, from the service of his master, is action- 
ablfe. — Peters et ah v. Lord, 18 Connecticut R., p. 337. (1848.) 

A man cannot be charged in equity, after his majority, on a%ur- 
i base or sale, or contract, made during his minority, on the mere ground, 
that, without any false assertion by the infant, the other party believed 
he was not a minor, and dealt with him on the supposition that only 
adults could enter into such transactions. The Court, therefore, refused 
to entertain a bill for an injunction to restrain an action brought to re- 
cover certain railway shares which had been sold Stiid consigned, by 
deed, to the plaintiff in equity by the plaintiff at law, during the infancy 
of the plaintiff at law, there being no evidence against the plaiqtiff at law 
of misrepresentation as to his infancy. — SUkeman v« Dawson, 1 De Gtx 
^ Smaie's Ch. R., p. 90. Eng. (1849.) 



INJUNCTION. 

The circumstanee that a party is commencing operations avowedly 
fi>r a purpose wjiich another conceives to be injurious to him and illegali 
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of the meditated purpose or to put that question into a course of imme- 
diate trial ; and, therefore, where, that is npt the case, the motion will not 
he allowed to stand over, till the purpose has been so far executed, as 
that its characti^r.may be iudge^ of, but will be at onpe refused.— ^Hazn^ 
V. Tayhr, 2 Phiflips' Qk, JR., p. 209. Eng. (1848,) * 

If an agreement consist^ of two distinct parts, one of which the Court 
can enforce, but not the other,. and a bill is filed, simply for an injunc- 
tion to restrain (he violation of the former part, the Court will grant the 
injunction, notwithstanding it would npt enforce the agreement in ioto.-^ 
Rolfy. Rolf, 15 SimoM^R,, p. 88. Eng. (1848.) 

INJUNCTION— WATER-COURSE. 

The owner of certain lands at O. had used from time immemorial a 
certain ancient water-course, for the purpose of draining his land ; and, 
for the improvement of the drainage, had altered a bridge some distance 
below them. The.Qpmmi^sioners appointed by an inclosure and drain- 
age act cut spipe i^ew drains into the ancient water-course at a poinf 
below the plaintiff's land, but above the bridge, whereupon he filed ^ 
bill for an inj unction, on the ground that the acqession of water brought 
down by the ^ew drains would obstruct his flow of water. On the mo- 
tion to dissolve an- injunction obtained ^sppar^, an issue was directed, 
%nd ^n interim ^Jxi^tiQ^on granted* 

The verdict naylfig b^en given in &vor of the plaintiff, the defend* 
ant moved for. a n^w trjal, which was gran(ed,.Qn the gj^oundsthat events 
had happened since the trial of the issue which woulaenable the jury to 
givgii verdict founded on. experiefnce. 

%eZi, that the rul^ that an. individual may so use his own property 
as not to injui;e his i^eighbor's, applies to persons acting, under incloaure 
and other acts pf parjiamei^t of a. similar nature^-rrDau^^op v. Paver, 4 
Maihcay Cases B.if. SI. Eng. (1848.) 

iJKftUISITIOBr OF LUN4CY. 

InquUitfK^ of luoapy c^not he avoided ooUaterally for want of s^« 
vice of notice of the* Wding of tJhi^ inquest ; an4 iht^ d^ect is, cured Iqt 
a subsequent traverse. 

A purchaser from a lunatic has no equity to be reimbursed hb pur- 
chase-money or the cost of impjrov^inQnts* 

« The finding of the inquest is evidence of lunacy for the jury, and 
4f^ ,iV?t n^T^jyX^fi^f^^ to throiv t^ fe^xjleo 4 B^Yfmg fl. lupfd iaifmd 



Giving in evidence a lease, for the purpose of showing fraud, which 
recited title out of the lunatic, does not stop the lunatic from clainiing 
title.— E<^ers y. WaUcery 6 Barr's R., p. S71. Pa. (1848.) . 

( Wiffid and MeCandiess cited 2 Kent, 450 ; Dedker*9 EwUOe^ 5 
Ravfky 111 ; Twckerv. Mordand, 10 Pe^s, 7$); Shey^. Lun. 2 Lam 
Lib., 419; NeiU v. Morsly, d Ves.y 478; iS^^. 9 Law Lib., 50, M, 
260 ; 4U0mey Gmeral v. Paruther, 8 Bro. C. C, 4d8 ; iftOf^Uiivofi v; 
S^fi^td^, 4 Eaaffle, 234 ; XJnangsi r. Kramer^ 8 IToi^tf 4* iSe/^., 401 f 4 
£arr, 319.) 



INSANITY. 

Every man is presumed to possess a sound mind until the ccmtrary 
be shown ; and it is incumhent oa the party alleging insanity, to -estab- 
lish the fieict. If general insanity be proved, it is presumed to continue 
until the recovery be shown ; and the party alleging a restoration to 
sanity, must prove his allegation. ^Insanity, at the time of making the 
alleged will, mbst be proved in order to render the instrument void.-— 
Grabia v. Barr, 5 Barr's R., p. 441. Pa. (1848.) 



INSOLVENT CORPORATION— SURETY. 

Where an Insurance Copipcfny is interested in the f^osecution of an 
i^)peal from a decree of salvage, and a third peraony at the request of 
the corporation, becomes surety for the appella^, aod the company be* 
comes insolvent pending the appeal, the surety is. not entitled to^ pri« 
ority in payment out of the property of the corporation, in the hands of « 
receiver, for the money which such surety is afterwards compelled to 
pay upon the appeal bond-; although the liabilities of the corporation 
were considerably dinmiished by the result of suohappecd. 

AUter where a third person becomes surety for the receiver of an 
insolvent corporation, upon an appeal brought by him for the benefit of 
the fund to which he is entitled as receiver, or where the fund coming to 
the hands of a receiver is actually increased to the extent of the money» 
which such third person is obliged to pay in consequence of his havioig: 
become such surety. 

A person who pays money as surety for an insolvent corporation, is 
mot entitled to a priority of payment, over other creditors of the corpora* 
tion, out of its corporate property, in the hands of a receiver appoifitei 
by the Qoxxri of Chancery to close up the affairs of the company; but 
hie is entitledrto be paid rateably with other creditors, although he ia notf 
QomRelied to pay the claim for which he became liable as surety until 
afiter the appointment of the receiver.-p- Jn the matter of the Crcim i»- 
9iiriaiWit,Cmpai!m ^ Barlow's Ch. k., p. 360. -JV. Y. (1848.) 
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INSOLVENT— SALE. 

A merchant who was sued for his debts and was insolvent, sold hia 
entire stock' in trade to his confidential clerk, on a credit of from three 
lo eighteen months. It was a part of the arrangement that the clerk 
should continue the business with the merchant's sister, who was to be 
allowed to draw out of the concern, an annual sum, and was to pay th«» 
same to the merchant, for his assistance in the business. Held, that the 
sale was fraudulent and void as against creditors. 

Held, also, that the acceptance of such an assignment, was not an 
affirmance of the fraudulent sale on the part of creditors, so as to pre- 
vent other creditors from impeaching it for fraud. 

A creditor at the time of a fraudulent sale, who subsequently reco- 
vers a judgment, may on the return of his execution unsatisfied, file a 
bill to set aside the sale ; and may follow the proceeds of the property 
sold, into the hands of any number of intermediate assignees, and it is 
not beyond his reach, until it lodges in the hands of a creditor in good 
. faith, who has received and applied it upon his debt, or of a bona fide 
purchaser without notice of a fraud. — Cooke v. Smithy Z^Sandford^s Ch* 
R.yp, 333. iV. Y. (1848.) 



INSTRUCTION OF COURT. 

Afler an oral instruction has been given to the jury without objec- 
tion, and the jury have retired to consider of their verdict, the Court is 
not bound, on the motion of the prisoner, to recall the jury, that the in. 
struction may be reduced to writing ; or to send a written instruction to 
them. — BooA v. The CommonweaUh, 4 CrraUan's R.y p. 525. Va, 
(1848.) 



INSTRUCTION OF COURT— MURDER. 

 

It is never the duly of the Judge to charge a jury 'upon a fact, purely 
hypothetical. If he does, it is an error, which can and will be correct- 
ed, if it act to the injury of the accused ; and against which the Judge 
ought to guard, as it is.irremediable, if calculated to prejudice the pro- 
secution. 

Whether, on the trial of an indictment for homicide, the weapon, al- 
leged to have been used, is a deadly weapon or not, is a question for the 
Court, not for the jury. 

Where, on the back of a bill of an indictment, the clerk of the Court 
has certified, tliat certain witnesses were sworn and sent to the Grand 
Jury, that is sufficient evidence that the bill was sent to the Grand Jury. 

Where the jury, on a trial for homicide, states that the prisoner aJt 
the har is guilty, and the clerk, in recording the verdict^ calls him the 
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prUaner at the har^ this is sufficient evidence from the record to show, 
that the prisoner was actually in Court when the verdict was rendered. 
— The State v. ColHns, 8 IredeWs B., p. 407. N. C. (1848.) 

INSTRUMENT— CONSTRUCTION oV. 

Id ^ving a construction to an instrument in writing, the intention of 
the parties, to he collected from the whole instrument, is to he carried 
into effect, although a literal construction of a single' clause, considered 
without reference to the others, would lead to a different result. — Chase 
V. Bradley, 26 Mame R., p. 581. (1848.) 



INSURANCE. 

A policy of msurance may he a valid instrument between the parties 
without any formal delivery of the paper hy one party to the cither. And 
what the intentions of the parties may be, as to a writing prepared be* 
tween them on the subject, with reference to its efficacy, is a question 
referable to a jury as matter of fact, and not altogether of law refera- 
ble to the Court. — Loring v. Proctor, 26 Maine, R., p. 18. (1848.) 

The complainant had an ** open policy," issued by the defendant, 
which caused the complainant to be insured in such sums, and on pro- 
perty from such places, and on board of such vessels as should be mutu- 
ally agreed upon between the parties, and endorsed thereon. • While 
the policy was in existence, negotiations were had for the insurance of 
10,987 bushels of com, on flat boats Eagle and Clinton ; and on Satur- 
day., the 2nd of January, 1847, the plairftifT received from the secretary 
of the defendant, the following : " We cannot iinderstand how 10,987 
bushels of com should cost $5000, when the market price is but 21 
cents. The market price and five per. cent, is the rule, and we do not 
feel justified in deviating from it. It may stand insured until Monday, 
when we shall be glad to see you on the subject." On Sunday the 
boats were snagged "in the Ohio river, and the cargoes lost. Held, that 
the defendant was liable to pay for the value of the corn. — NemHe v. 
The Merchants^ and Manufacturers* Mutual Ins. Co. of Cincinnati, 17 
Ohio R.,p. 192.. (1848.) 

« • 

(Storer ^'(hoynne cited 1 Duer on Ins,, 66; 2 Philb'ps on Ins., 
583 ; 4 Cowen, 646 ; Perkins v. WasMngUm Ins, Co., 1 Edw. Ch,, 
64 ; Callaghan v. Mina Ins. Co., 23 Wend., 25 ; Fieat v. Ohio Ins. 
Co., 8 Ohio, 504; Henkle v. Royal Ex. A. Co., I Yes. sr., 318; MoU 
teux V. London Ass. Co., 1 Aik., 545 ; 2 Johns. Ch. Cos., 680 ; 9 Ma^ 
son, 10 ; 2 Cranch, 441 ; 2 Wash. C. C, 5 ; Kohne v. N. A. Ins. Co., 
1 TVash. C. C.y 93 ; 1 Duer on Ins.; sec. 12, also page 109, note 6 ; 1 
Pick., 278; 1 Duer on Ins., 112 ; 3 Adolph. f EUis, 103; 6 Ves. jr.^ 
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849; 1 Buer on^Ins., 67; EUason v. fleiMAato» 4 WheaL, 228; 10 
Pick., 332.) 

A /ailure on the. part of the assured to disclose tl)e existence of a 
mortgage on the property, is not a circumstance material to the risk, 
and will not av<ftd the policy .-^Delahay v. Memphis Ins* Co., 8 Huai- 
phreys' R., p. 684^: Tenn, (1849.) 

The general rule in policies of insurance is, that a warranty mu^i 
appear on the face pf the policy ; and no instructions are to be regarded 
as warranties, unless inserted in the policy — ^they are merely repre- 
sentations. — Kentucky and LouisvUle MutMol Ins* Co, v. SoiUhardi 8 
Ben Monroe's R./p. 637. Ky. (1848.) 

Where an applicant for insurance upon his property is inquired of 
by th^ assurers as to the situation of his property, he is bound to give a 
full answer ; and if be withholds any information fairly called for, it is 
at the peril of forfeiting all rights under the policy of insurance. And 
this, whether the withholding of such information is fraudulent, or not.— 
Gates et ah v. The Madison Comity Mutual Ins* Co,, 3 Barhour's Su- 
jn-em Court 22., p. 73. N. Y. (1849.) 



INSURANCE— LOSS, 

It is no defence to an action on a^ marine policy of insurance that a 
loss directly caused by a peril of the sea happened through the neglip 
g^ce of the captain smd crew. 

In such case, it is sufficient to aver a loss by the perils of the sea,, 
which were insured against, andi which directly caused the loss. 

The master and marines are competent witnesses for the insured*-— 
American Ins. Co. y^ Insley, 7 Barr's R*,p. 233. Fa, (1848.) 



INSURANCE— VESSEL* 

Where a vessel insured was, by one of the perils insured against, so 
far damaged, that under all the circumstances attending her situation 
consequent on said injury, it was necessary, in the opinion of the jttryy 
for the interest of all concerned, that she should be sold, 'and that under 
such necessity; she was, in good faith, sold by order of a Court of Ad- 
miralty^ decreeing salvage, 3ie assured is entitled to recover for a total 
lossy although the jury may find, or the Court be of opinion,^ that theiB 
wifcs no. vedid abandonment by him. 

If there be an urgent necessity for the sale of an insured vessel,. 
d^m|lg^d by the pierils of the sea, the niaster^ as agent, both of the in- 
sf red and underwriter, has a right.ito sell the vessel, ^nd such.sde oen- 
8(iiUte(». ^ tpta) lossi for which the underwriters are responsible f. and if 
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the jury find siioh necsessity, there is no obligaticm on the part of the 
sured to abandon. — Mutual Safety Ins, Co. v. Cohen^ 8 GilVs JS., f* 
459. Ud. (1848.) 



INTEREST— BALANCE. 

Although it is a. legal usage of merohants to cast interest on the 
items of their mutual accounts, and strike a balance at the end of ar 
year, and make that balance the first item of principal for the ensuing 
year, yet neither the usage nor the law allows this to be done, except 
under a specific agreement, afler the mutual dealings of the parties have 
ceased. 

Interest is to be computed at the rate established by the law of the 
place ^here the debt of whigh it is an incident is contracted *and is to be 
paid, — Van Humeri v* Porter, II Metcalfe R., p. 210. Jlfiw*. (1848.) 

(Hu^ARD, J., oitad Dawee v. Pinner^ 2 Camph^ 486, note / Moort 
▼. Vottghtonj 1 Stark. f 437 ; Connecticut v. Jaxksons 1 Johns. Ch.<, 13 ; 
■Van Benschooten v. Lawson, 6 Johns. <7A., 313 ; Ex parte Bevan, 9 
Ves.^2S^; Lard Cianearty v. Latmche, 1 Budf^ Beat.^ 429-40.) 



y 



interlineation; 

In the jurat of an af&davit of the taking of an acknowledgment at 
Calcutta^ the name of one of t1>e deponents was interlined : — HeM, that 
the afiidavit could not be received. — In re Pagan, «d Common Bench i2.^ 
p. 436. Eng, (1850.) 



INTESTATE. 

Av dies inteslafie, leaving a widow and four oMldren, bis only heift 
and next of kin. B., on&of the sons, upon coming of age, takes posses^ 
ston* of the pn^perty, and manages the same for the benefit of all coik 
eemed^ advttneing to the di^ributees money and property Sar i\neii 
maintenance, and settlement as they marry or come of age. The heirs 
being all of age, submit the division and settlement of the estate to arbi- 
tretprs, wh^mdce an aw^ard which is acquiesced in and exec»ited Sub- 
sequently^ admkMtration is taken out and a bill filed against B. to 
recover the assets*- IkM, that the subinissioQ aad^ award could not be 
get up as a defence to the original bill ; and that the delendjEint couki get 
belief only by a cross bill against the administrator and his co-heirs.— 
Turk<w.T&jtl^e$ulsii^Kel^^R.^p.4Q2. Ga. (164a>^ 
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, INTESTATE LAW. 

The personal estate of a son dying without i8S|)e, which passes to 
his father and mother absolutely^ under the intestate law, like other 
choses in action^ survive to the mother, if not reduced into possession bj 
the father. — Frankenfield v. Gruver, 7 Burr's R., p. 448. Pa. (1648.) 

(Ross cited 8 WaUs ^ Serg,, 107 ; 1 Roll. Ahr., Bar. ^ Fern., B. 
2; NorUm v. Glover, Noy, 149; 2*F. Wms,, 497; Com, Dig., Bar. 
^ Fem.y F. 1 ; Ltodge v. Hamillon, 2 Serg. 4* Rawle, 493 ; 1 Barr^ 
177 ; 9 Watts, 349 ; 6 PTa/to ^ Serg., 319.) 



JUDGMENT. 

In an action ex contractu against several defendants, of whom but 
one was served with process, if others voluntarily appear, a judgment 
£oT the plaintiff mitst be against all the defendants appearing. — Mosher 
V. Small, 5 Barr*s R., p. 221. Pa. (1848.) 

m 

A judgment against a female dum sola^ but no execution issued 
thereon until after her marriage, creates no Uen whatever on her pro- 
perty, and constitutes no impediment to the levy of an execution on the 
property, upon a judgment obtained against the husband and wife. — 
Haygood v. Harris, 13 Alabama R., p. 65. (1848.) 

(Cook cited LangdonV. Brumby, 7 Ala., 55 ; 10 Ala., 291^) 

A judgment is a lien upon the lands owned by the debtor at the date 
of the judgment, in the hands of 5ona^y^ alienees for value. 

The land last sold by the debtor is to be first applied to the satisfac- 
tion of the judgment. And this, though the last purchaser obtained a 
conveyance before the first ; the first having previously a good equit- 
able title. 

A judgment debtor having obtained an injunction to the judgment, 
which was afterwards dissolved, and the surety ih the injunction bond 
having been sued thereon, and judgment recovered against him, which 
he has discharged, he is entitled to the benefit of the creditor's judgment 
lien. — Rodgers v. McCluer's AdnCrs, 4 Grattan's R., p. 81. Va. 
(1848.) 

A judgment against one of two signers of a joint and several pitv 
missory note extinguishes 'the note as against him, but does not afiect 
the liability of the other signer. — Sawyer v. While el ux., 19 Vermont 
R,, p. 40. (1848.) 

(Sawyer 4* SmaUey cited PMejr v. bigraham^ lOMass.ySS; Wara 



JUDGMBM^^HUiyBlS&L 0F| SIC. Mf 

r. Jokxucnj U MiU9.y 148; 5Aeefey t. Maadmih^ 6 Gtaneh^ 258; 
CAi2. on Bills, 570.) 

An erroneous judgment is binding on all parties until reversed by a 
superior tribunal ; but a void judgment is binding nowhere, and may be 
relieved against without reversal. — Miller v. Barkeloo el alj 8 English's 
R., p. 318. Ark. (1849.) 

(Bingo ^ Trapnall cited HoUrngsuxnih v. Barhour, 4 Peters, 466 ; 
Rev. Si. Ark. CA., 60, sees. '37, 40 ; Ex parte Tobias Watkins, 3 Pe- 
tersy 194.) 

A judgment between Ae same parties for the same cause of action, is 
conclusive between them ; the exceptions to this rule are, where the 
first action was not competent, where the plaintiff ha:s mistaken his 
character, er where the judgment is given for faults in the declaration^ 
and pleadings. 

The plaintiff who brings a second action must show beyond all con- 
troversy, that the second is a different cause of action from the first in 
which he failed. 

Nor does it make any difference that the latter suit is in a different 
form of action ; if the cause of action was the same in each, the judg- 
ment m the first is conclusive ; thus a judgment .in tfover is a bar,ta an 
action in assumpsit for the value of the same goods. — Agnew v. McEU . 
royy 10 Smedes ^ MarshalTs R.,p. 552. Miss.. (1848.) 

(Clayton, J., cited Hiichen v. Campbell, 2 Wm. Black, 830 ; SecU 
den V. Tuiop, 6 T. R,, 607 ; Bagari v. Williams, 3 Bam, 4* Cress.^ 
235 ; 10 Eng. Com. Law, 62 ; Rice v. King, 7 Johns., 20 ; 4 Rep., 94, 
b. ; 2 Wm. Black., 827 ; 3 Ch. PL, 929, n.) * * 



JUDGMENT— CONFESSION OF. 

 

A ji'idgfnenl confessed by one executor without the knowledge of his 
co-executor, for a claim, part of which was barred by the statute of 
limitations, does not bind the estate of the testator ; although the execu- 
tors had a power to sell for payment of debts. — Hall v. Boyd, 6 Barr's 
R.,p.267. Pa. (1848.) 

(CouLTBit, J., cited Heisier v. Kmpe, 1 Brown, 319 ; Forsylhe V. 
Ganson, 5 Wend., 558 ; Fritz v. Tkamas, 1 WhaH., 66 ; Reynolds v. 
Hamilton, 7 Watts, 420 ; 4 Cou?., 493 ; Fol.on Ex., 859 ; 1 Atk., 4^0.) 



JUDGMENT^REVERSAL OF. 
When a judgment, that haa been satisfied,, is reversed or vacated, 
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the wmcfatA ttei^f ttwjT. be recovered iNU^k bi (an Wtlte '£^ ilM9l#6y had 
and received. 

The real defendant in an action, who pays a judgment recovered 
against ^e nominal defeadani^ which m afterwards Taoated, may main- 
tain an action^ in his own name, to recover baek the amount of such 
judgment.— ;Ski)eftt v. Fiick' et al^^ 11 ifeftm^'^ R.^ p* 248; Mass. 
(1848.) 

JUDGMENT— WITNESS. 

* 

Where judgment is recovered against two jointly^ and it iis opened 
as to one who is let into a defence, the other is a competent witness for 
him, for though a party to the record^ his liability is determined, and the 
proceeding is, in effect, a ffeigned collateral issue to test the liability of 
the other party. — Talmage et aL v. BurUngame et al,^ Barr's J2.., jp. 
21. Pa. (1849.) 



JUDGMENT CREDITOR. 

A Court of Equity will aid a judgment creditor who has pursued hia 
\Ggal remedies to every available extent to reach a distributive share of 
an estate to which an insolvent debtor is entitled in his aum right, in the 
bands of an administrator, held in trust for such judgment debtor. 

The husband has no interest vested in him in his wife's choses in ac- 
tion until he reduces them into his possession, and a^ a general rule, a Court 
of Equity w^ll not coitipgl the husband to reduce them into possession, so 
as to defeat the wife's right of survivorship thereto. 

Creditors of the husband who claims to be subrogated to his rights, 
as against the property of the wife, have no other rights than the hus- 
band who is their debtor, against sttch property. — Sayrt et al. v. Fiour- 
noy, advCr^ et als.y 8 KeUy^s R,, p. 541. Ga. (1848.) 



JURISDICTION* 

m 

Vioe-Chancellors have no jurisdiction to hear appeals from Surro- 
gates^ in any case. And an order of the Chanbdlor, referring an ap- 
peal of that natuve to a ViceXI)haneellor, will not confer any jui'isdtetimi 
upon the lattet.-^^^ar v. TinkhLm^ 2 Barbowr*s Ch. R., p: 105. 2V. Y. 

(1848.) 

This was an appeal ttf the Chancellor ffom a decree of the Surrogate 
of the County of Ontario, and was placed upon die calendar, in tha 
feilrlh cloBSi' to be argaed ex parte* 
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J^mie^t &r tb» J^prilaat^ totwed thut lllef appeal ^ leftirred to the 
Vice-Cbancellor of the 7Ui CicQuit for heacu^ and de^isiop^. He insbt- 
ed dial 2 R« S*, 96» #«c«.. 6^ 7» authorized; a referenee, ia a ease of thia 
kii^d. 

The CuAvcELtoR said the Vice-Chancellor' had no jurisdiction to hear 
af^peals ffom Surrogettes, in: any case, under theprpvisioils of the Revised 
Statutes^ And that aa order of the ChaoQellor, ceferriog aji appeal of 
that natttre U> a Vice-Cha];ieei]ar» would noi o^nfer any juriadietion upon 
thelatter« 

Moiiaa denied* 

Parties cannot by consent give the Court jurisdiction, where it has 
aone by law. — BoHmck v. Perkim H aX$^ 4 Gtargia R^p. 47. (1848.) 

The Surrogate's Court ie a creature of tlie statute. And being a Court 
of inferior and limited jurisdiction, those claiming under ita decree must 
show affirmatively that the Surrogate had authority te make such de- 
cree, and that the facts upon which he acted gave him jurisdiction .-Corirm 
e/ als, V. Merria, 3 Barbour^s Supreme Court R.,p. 341. N. Y, (1849.) 

(Mason, J., cited Dakin v. Hudsottj d Coteen^ 221 ; Bloom el ah. v. 
Burdick, 1 Hill, 130; Thatcher v. Romll^Q Wheat., 119; Cornell et 
alt. y. Barnes, 7 Hill, 25, and note, e ; The Fe^ler^. Koeber, 7 Hill, 
40 ;. Slutrp el alht, v. Sp^f 4 HM^ 76,) ^ 



JURY. 

While the jury were beu^ empanBelled for tbi$ trial of an indidmeitt 
for murder, A., was called ais a tale^fnan, a^id being iiSMitik'ed of, whether 
he had formed any opinion of the pfiaonerV guilty said, that, soon aiVef 
the prisoner's arrest, he read certain newspaper accounts of what pujs. 
ported to be his confession ; and upon reading them, he was of opinion^ 
that if those accounts were tJiUe^ a horrid murder bajd beea committed ; 
but he had formed no opinion as to the truth or falsity of ther^ ; and re- 
marked to his family, while reading the accounts, that the case, on the 
trial, would pvobAbly tufn out to be a very difibrent affair: he added, 
that he had. not any settled opiQion upon- the subject, and. felt that he 
could reader an impartial verdiot. Heidi Ab^ A* was not disqualified 
by Inas, to sit as a juror m the eause. 

B. having, been eaUed. aa a talesman, in the same^ cause, and ex« 
amined as to his bias, and nO' reason to except to him on that account ap. 
peering, the counsel for the* prisoner were informed by the Court, thft 
they could then challenge B.. peremptorily, if they deaired. te do so. They 
declined to exercise die right at that timei aa the panel was not theq 
full ; and B. was directed to take his seat as one of the jurors. After 
the paael.wae. fillip, aodt but six peieno^tbry challenges had been mude, 

14 
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the prisoner's counsel chdmed tbe right to chaUeiige B; peremptorily. 
Held, that in the alwenoe of any reason for a peremptory challenge then, 
iK^hich did not exist before, when the exeroiae of* the right was declined, 
it was too late to challenge B. peremptorily. — The State v. Patter^ 18 
CmnecUcui R.^p. 166. (1848.) 

• • e 

ft •■ 

(WiLLiAMSjC. J., 0ited €aUender*8 caw, 1 Burros Trials^ 418; 
Boardmanv. Wood^ 3 Vt^^ 570 ; Ditrell v. Mosher,B JcSme,^ 445 ; The 
King V. Edmonds^ 4 S. 4^ Aid., 471 ; 6 Eng. Com. Law, 492, 502 ; 
Pettis V. Warren, Kirhy, 427 ; The State v. WilUains, 3 Stttoart, 454 ; 
Brown^s ease^ 3 Leigh^ 769; Sprauce v. The Commonwealth^ 2 Vir» 
Cos., 375.) 

It is tbe peculiar province of the jury to pass upon questions of fraud 
in fact ; it is, therefore, erroneous for a Court to predicate instruc- 
tions to the jury, based upon the existence of fraud in fact,, without in- 
forming tbe jury that it is for them to judge whether fraud exists. — Gil^ 
Uam V. Moore, 10 Smedes ^ Marshall's R,, p. 130. Miss. (1848.) 



JUSTICE— JUROR. 

» ... 

A justice of s* Town Court isnot, by holding that office, rendered in- 
competent to serve as a juror at the Supreme Judioial Court ot District 
Court.— Pa^e V. Lewis, 26 Maine fi., p. 360. (1848.) 

One of the jurors, who rendered the verdict on the trial of this cause, 
was a justice of the town court of tbe town wherein he resided. This 
ikct was unknown M tfie presiding judge until the close of the term. 
' The verdict wad for the plaintiff, and* the defendant nwvod fo set it 
Hside, because one of the jthrors who gave tbe verdict, was a justice of a 
towti court.' 

Williamson and Poim&t, fbr the defendant. 
Kelly and fisa/k, f(»r the pkuntifT. 

On a subsequent day, at the same term, ttwaj hM hy the Court, 
Tenney J. being 'abi^nt, holding the Court in the county of Washington; 
that the justice of a town court was not exempted by die Reo. Sl, ch. 
135, sec» 3, from serving as a juror. That Statute exempts only Judges 
of the " commotf law Courts." The statute dbes not define what is to 
be considered a comirnon law Court, and we must therefore go to the 
dbmmon kw fof tbe definition. Atid by the common law, the town court, 
departing in Aiahy respects from the rules of coit)mon law, such for in- 

stance, as in the numt>er of jurors, is not a court of common law. 

« I ' ••  I • • • 

> '' t "• \ newufUmforaneisftrialismferrtAd. 
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JUSTICE OF THE PEACE. 

A person elected to the office of justice of the peace, but who has 
neglected to take the oath of office and give the security required by 
law, is nevertheless in office by co)or of title, and his acts are valid as 
regards the public and third persons. — Greenleqfv. Low^ 4 Dmio'jS R^ 
p. 168. N. Y. (1849.) » 

(Southward ^ Pntchard cited The People v. Callini^ 7 Johns. j 549; 
Mclnatry v. Tanner^ 9 Johns., 135 ; The People v. Q overt, I HUly 6t4^ 
The People v. SUvens, 5 Hill, 616 ; Wilcox v. Smith, 5 Wend., 281 j 
The People v. BarUetty 6 PfeTwi., 422 : Green v. iJur^e, 23 PTewd.,, 
490.) 

A justice of the peace may set aside an award of arbitrators appoint* 
ed by consent in a cause pending beffore him, for malfeasance. And if 
the grounds of his action do not appear, the Court must presume they 
were sufficient. 

If the plaintiff proceed to trial after an award has been set aside by 
a justice, he waives the irregularity in such action of the justice.— >* 
Paul v. punTungham, 9 Barr's R., p. 106. Pa. (1849.) 



JUSTICE OF THE PEACE— JUDGMENT. 

A justice of the peaee must enter judgment upon the verdict of ii 
jury immediately upon its being rendered ; and if he omit to do so. until 
the next day, no judgment can be given by him. 

Determining the amount of costs to be paid by the losing party is 
parcel of the act of rendering judgment. 

Accordingly, where a justice, upon a verdict being given^ immedi- 
ately entered it in his docket, but omitted to set down the items of costs 
until a subsequent day, and did not foot up the amount until eight days 
afterwards, held erroneous, and the judgment was reversed. — Sibley v. 
Howard, 3 Dmio's 22., p. 72. K Y. (1849.) *^ 

Error to Monroe C. ^. Sibley sued Howard before a justice of the 
peace, for an injury alleged to have been done by the defendant to the 
plaintiff's building, while the defendant occupied it as a tenant. There 
was a trial by jury on the first day of July, 184*^, and the jury render, 
ed a verdict for the defendant, which the justice immediately entered in 
his docket ; but he made no further entry on that day. Within four 
days after the verdict, the justice made an entry of the items of costs; 
but did not foot up the items until the rmik day of Jyly. The amooni 
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was $3 11. On certiorari, the C. P. affirmed the judgmenty and the 
plaintiff now brings error* 

Gapf for the plaintifTin error. 
Bishop, for the defendant in enjr. 

By the Courty Bronson, Ch. J. — On receiving the verdict of a juiy, 
ft Is the duty of the justice forthwitfi to rende^r judgment, and enter the 
sanoe in his docket. But when there is no j ury, and the justice is him. 
•elf to decide, he has /(mr days after the case has been submitted^ to ren- 
der^his judgment. 2 R, S., 247, sect. 124. In the* latter case, we have 
held that the justice must decide within the four days, or his power to 
render judgment will be at an end. Watsoii v. Davis^ 19 Wend.^ 371. 
And see Young v. Bummell, 5 Hill, 60. This case falls substantially 
within the same principle. Except as to the time within which the jus- 
tice is to act, the language of the statute is the same in both pases ; and 
if in the one case a judgment cannot be rendered after the four days 
have elapsed, 1 do not see how it can be done in the other, after a single 
day has gone by. Although the .verdict settled the rights of the parties 
in relation to the matter in controversy, there was still a judicial duty to 
bo performed by the justice. He was to render judgment; and in doing 
so, he had to determine what amount of costs should be recovered by the 
prevcciling party. Taxing costs is a judicial act. Sujpervisors of Onon- 
daga V. Brt'ggSy 2 DeniOf 26. That distinguishes this case from Hall v. 
TuUle, 6 Hillf 28, where the justice immediately rendered a complete 
judgment, which was entered in his minutes, and nothing remained to 
be done but the ministerial act of transcribing the entry from the minutes 
to the docket. As to the entry in the docket, we thought the statute 
might be regared as directory: but as to the judicial act of rendering 
judgment, we had already held that the statifte was imperative, and 
must be followed. In this case, the judgment was not complete — the 
judicial labors of the justice were not terminated — until eight days had 
elapsed after the verdict. What the justice then did was coram non ju- 
dice, and cannot be supported. 

I Judgment retersed. 

• • 

On the return of a jury in a jus{ice*s court, to deliver their verdict, 
the justice must see that the plaintiff, or some person authorized by hira, 
appear before he receives the verdict. 

* Where on the return of the jury, the justice called the plaintiff, ano  
some person not known to him anstoered, upon which he receivetl the ver- 
dict and rendered judgment ; held erroneous. * 

The justice's return must show affirmatively that the plaintiff appear- 
ed when the verdict was given. — Shwe v. Raynor, *S Denio R,, p» It- 
N. y. (1848.) 



Error to the Onondaga C. P., to review a judgment of that Court 
teveraiog on certiorari, a judgment rendered by a jusUce of- the peaoe 
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The sttk bel&re i\»justke wa« by Raptor y* l^09e. ferae iuvtQg/been 

joined, it was tried by a jury who found a verdict fer the defendant* 
The retuhi of the^^i^ic^ to the certiorari stated that when the jury ^* had 
agreed »pon their ver<Piiot they returned into Court, and uj»chi coiniflg m 
of the said jury, I oaU«dd the plaintiff, and some person to me not hunm 
answered to the name of the plaintiff, wiiereapon the jury delivered th«k 
verdict," &c. 

GristDoJdy for the^ plaintiff in error. 

Leavenworth 4* *Comstock, for the defendant in error, 

Bp the Conrty B'^ASBSLSYf J. — The manner of receiving the verdiol j^ras 
. irre^lar. The iplaintiff, if he chose to do so, might suffer a nonsuit hf 
refusing to appeai;. This was an important right of which the justice could 
not deprive him by recognizing the answer of a person unknown, as an 
appearance for the plaintiff. The justice was hound to see that the plainf> 
tiff appeared in person or by some person duly authorized, before he Te» 
oeived the verdict. *2 R. S.^ 244, sec 110; Id., p, 2i6, sec, 119^ 
Baum V. Tarpiznny, 3 HiH, 75. We cannot intend that this unknown 
pennon was the plaintiff, or any one authorized to appear for him. Ap- 
pearance, in such a case, is much more than a mere matter of form, and 
the return shou^ld show the fact ihat the plaintiff duly appeared, or the 
verdict will be (deemed irregular. 

The judgmc jnt of the Common Pleas, reversing that of the jUsticef 
was coic^ect, an d should be affirmed. 

Judgment affirmed, 

LANDLORD AND TENANT. 

A tenant, who, while in possession,, has taken a conveyance in fee 
from a stranf rer, is not entitled to notice to quit from his landlord. 

A tenant, cannot set up against his landlord, a title acquired by him 
d uring his tenancy, hostile in its character to the title which he ac- 
knowledged in accepting the demise. 

Accordingly, wnere a tenant entered under a demise made in 1885, 
imd during; his tenancy purchased a title derived from a tax saleVhioh 
\xx)k place in 1834 ; Jieldy that he eould not assert such title agaiiist his 
landlord. 

But a tenant may acquire a title consistent with that admitted by the 
demise, ds & tax sale made during his term. 

A party in possession of land holding under another person, cannM 
render his possession adverse, except by an open and notorious act. If 
he take a secret conveyance in fee of ifie land from one claiming to be 
owner, and keep it secret, the character of his possession is not chimged* 
—Sharp V. KeUey, 5 Denio's R., p. 431. iV. Y. (1850.) 

(FiBARDSLEY, C. J., cited Phelan v, KeUy, 25 Wend.y 392, and eases 
thiert referred to.) 
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A juc^gtoent was reeovered agftiast « landkid prior to tho «xeaiitioii 
of a lease for years, at a rent payable in advance. After payment of 
the rent, and sowing of the crq) by the tenant, the estate of Uid landlord 
was sold by the sheriff under the prior judgment. The purchaser and 
not the tenant is entitled to the growing orop.— Sa^2sds v* JaanUt 6 
Barr'9 B,, p. 144. Pa. (1848.) 



LARCENY— SERVANT. 

When a servant receives money from his master, In order to pay the 
wages of certain workpeople therewith, and in the book in which the ac- 
count of the moneys so paid was kept by the servant, entries were found 
charging the master with more money than the servant had actually dis- 
bursed, out there was no proof that he had ever delivered this account to 
his master : — Held, that this did not amount to larceny in the servant. — 
Regina v. Bfit/er, 2 Carrington ^ Kirwan'a R.,p. 340. £11;^. (1846.) 



LAW. 

A law, which, in general terms, speaks of plaintifls and defendants, 
applies to persons only, and states, counties, and* municipal corporations, 
are not affected by its provisions, unless expressly named and brouj^ht 
within them. — Schuyler County v. Mercer County^ 4 Gilman'9 JR., p« ^. 
IZZr. (1848.) 



LEASE— CONSTRUCTION OF. 

A. held premises of B. under a lease for three, seven, or ten year.% 
determinable on notice ; with a stipulation that the amount of a quarter's 
lent should be paid by A. on taking possession, which was to be allowed 
to hiinfor the last quarter's rent, " otk the determination of (he said tenan* 
cy." Aflef a notice to determine the lease at the expiration of the third 
year had been given, and before its expiration, the parties verbally- 
agreed that A. should continue tenant for another year, — no expresai 
mention being made of the terms of the tenancy : 

Heldy that the above was in substance a stipulation for a fcrehand 
rent ; and that, in the absence of any express mention of other terms, A. 
oontinued to hold subject to the terms of the original lease : and, bonse- . 

Suently, that the payment made on taking possession, was applicable to ' 
le last quarter of the fourth year. — Finch v. Miller^ 5 Common Bench 
Ji.,p. 428. Eng. (1650.) 
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LBGACY* 

The law preaumes that every legacy is intended to be a clear gra- 
tuity ; but this presmnption, like every other, may be rebutted by parol 
proof; and, for that reason, a legacy to the testator's debtor is not per 9e 
a discharge of the debt*. But as the presumption may be removed by 
extrinsic evidence, so may it be restored ; and the testator's declarations 
before, at, and after, the making of the wi)|^ that he did not intend the 
debt should be demanded, constitute a defence to an action for it by the 
execittor. — Zeigier v. Eckeri, 6 Parr's R^ p, 13. Pck. . (1848.) 

(GiBSOM, G. J., cited AtUm v. Pye, 5 Vet., 350 ; Eden v. Smith, 5 
Ve9.y 364.) 



LEGATEE. 

Whatever produce accrues upon a specific legacy, as interest, rent, 
hire, or in any other form of profit, from the death of a testator, and 
nothing more or less, belongs to the legatee, and that, whether the en- 
joyment of the principal is postponed or not« — Chn^bill et als. v. Warren, 
A Georgia R., p. b2». (1648.), 



LESSOR AND LESSEE. 

In an action by a lessee, against the lessor, to ilBcover damages for a 
refusal to give possession of the demised premise^, the plaintiff may re- 
cover the damages arising from expenses incurred in preparing to remove 
to and occupy the premises, togeXher with the difierence between the 
real value of the rent and the sum agreed to be paid. 

But he is not entitled to recover fer the profits which he might have 
made in his business, had he occupied the premises. Nor can he prove 
the amount of damages sustained, by the opiaionsof witnesses. — Giles 
V. O'Tcoie, 4 Barbour's Supreme Court R.yp. 26L N. Y. (1850.) 

(GhidLet, J., cited Driggs v. Bwight^ 17 TFend., 71 ; Masterfan v. 
The Mayor, ^., rf Brooklyn, 7 HiU^ 67 ; 17 Wend., 161 ; 23 Wend,, 
431 ; 24 Wend., 668 ; 5 HiU, 603 ; Blanehard v. Ely, 21 Wend., 342.) 

A., the lessee for years of premises, under a lease containing a stipu- 
lation that all improvements made by him were to belong to the lessor at 
the end of the lease, except any green-bouse he might -erect, bargained 
with B. to assign the lease to him, and to sell him a green-house which 
he had erected, and which was aifixed to the freehold, together with the 
furniture, crops ef fruit, and plants therein, for « certain; surp. B. wat 
let into possession of the green-houso and its contents, but, owing tq a 
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difficulty in obtaining the lessor's consent, no assignment of the lease 
was made to him : — Held^ that the contract was an entire one for the 
assignment of the lease and the sale of the green-house, and that until 
the lease was assigned B. cbuld not be sued by A. for the price of the 
green-house. — Skddan v. Cruikshank, 16 Meeson Sjc WeUhft R,, p. 71. 
Eng. (1848.) 



LETSf— EXECUTION. 

A levy on personal property of the principal sufficient to satisfy the 
execution, discharges the surety. This rule, however, does not apply 
In favor of the principal, where the endorser has paid the judgment and 
instituted an action against tlie principal. A levy on the property of 
principal is no defence to the action of the endorser. — Clark et <i/. v. 
Bea, 8 Humphreys' R., p. 26. Term. (1849.) 



LIBEL. 

9 

An action fom libel cannot be maintained against the publisher of a 
newspaper, if he has iio knowledge, at the time of publication, that the 
article complained of is libellous. Hence, if he publish an article, ivhich 
he believes to be a fictitious narrative, or mere fancy sketch, and does 
not know that it is applicable to any one, he cannot be held responsible, 
although it was intended, by the writer, to be libellous, and to apply to 
'the party who brings the action. In such case, the writer only is an- 
swerable to the party libelled. — Smith v. Ashley, 11 Metcalf's J?., p. 
867. Mass. (1848.) 

(Wilde, J., cited The King v. Harvey, 2 Bam» ^ Cres., 259; 
Bromage v. Prosser, 4 Bam. ^ Cres.^ 255 ; Dexter v. Spear, 4 Mason, 
115.) 

4 

Where a person has admitted that he was the author of a libel in a 
certain newspaper, any other newspaper of the same impression may be 
read to the jury, and is not secondary evidence. 

In actions of libel, where the libel is ambiguous, wimesses who know 
the parties and circumstances, may be called to state their opinion and 
judgment as to the person intended. — McLaughlin v. Russell, 17 Ohut 
jB., p. 475. (1848.) 



LIEN— BANKER. 

The general lien of bankers on securities of their customers deposited 
with them, is part of the law-merchant, and to be taken judioial notice 
^f as such. 



A. bought on aocouDt of B., and with B.'s mdney certain excb^quAr 
hiWsj which A. deposited in a box that he kept at his bankei s, himself 
retaining the key. Whenever it beoame necessary to receive the in* 
terest on the exchequer bills and to exchange them for new ones, A. was 
In the habit of taking them out of the box and giving them to the bankers 
for that purpose (such being the usual course of business) ; which being 
accomplished, the new exchequer bills were, as soon as conveniei^tly 
might be, handed over to and locked up by A. in the box, the amounit 
of interest received by the bankers being passed to the credit of A.'s 
account. The exchequer bills themselves were never entered to A.'a 
account, nor had the banj^ers any notice or knowledge that they were 
not the property of A. himself. 

On the first of December, 1830, A. took the exchequer bills out of 
the box, and deliffered them to the bankers, for the purpose <f receiving the 
interest and exchanging them for new ones. The bills were accordingly 
exchanged ; but the new bills (A. being absent from business on account 
of illness) remained in the possession of the bankers down to the time of 
A.'s failure, on the 23d of January, 1837, his account in the mean time 
having been considerably overdrawn : — Held, in action at the suit of B.^ 
the true owner (reversing the judgment of the Exchequer Chamber)^ 
that the bankers had no lien upon these exchequer bills ibr the general 
balance <fue to them from A.^, although such securities are transferable 
by delivery ; the circumstances under which they came to their handa 
being inconsistent with the existence of a general lien. — Branddo v. 
Bamet et als., 3 Common Bench R.y p, 519. Eng, (1848*) 

Trotbr for exchequer bills.— Pleas, first, not guilty — secondly, 
that the plaintiff was not lawfully possessed of the said instruments or 
securities for the payment of money in the declaration mentioned, or any 
or either of them, in manner and form ^as in the declariation alleged-^ 
thirdly, a special plea, in which the defendants, as bankers^ set up a 
claim, by way of lien, to retain the exchequer bills in question to secure 
the balance due to them from one Edward Bum, trading under the firm 
oi James Bum 4* Co., who held them as the agent of the plaintiff. 

At the tjrial befi>re Tindal, C. J., at the sittings at Guildhall after 
Trinity term, 1840, a verdict was found for the plaintifi*, subject to a 
special case, with liberty to either party to turn it into a special verdict* 
The case was argued in the Court of Common Pleas in Michaelmas 
term, 1840, and judgment was given thereon for the plaintiff. See 
Branddo v. BameU, 1 M. <^'G., 908 ; 2 ScoU N. R., 96. The special 
case was afterwards turned into a special verdict, which was in sub» 
stance as follows :•— 

The plaintiff is a Portuguese merchant, who, up to the year 1834» 
resided at Rio de Janeiro, but who in that year returned to Portugal, 
and has since resided ieit Lisbon, and other towns in that country. 

Edward Bum, for many years before and down to his bankruptcy 
hereinafter mentioned, resided in Londcx), and carried on business as a 
merchant, under the firm of James Burn 4* Co. He was the oorret- 
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ipondent of the plaintiff^ who from time to time i^mitted billi of ezcbaoge 
and money to him, and employed him upon commission to invest the 
proceeds in exchequer bills, ^umvwas also employed by other corre- 
flpondents to purchase exchequer lAlls for them. 

The defendants are bankers in London, in co-partnership, and acted 
as such for Bum for many years before and since the year 1833, wk 
kept cash and an account with them under the atyle or firm of James 
Bum if Co* 

Tlie action is brought to recover twenty-one exchequer bills, amount- 
ing in value to £10,000, and interest. These exchequer bills were re. 
eeived by the defendants in exchange for the #ame number of exchequer 
bills, which had been purchased by Bum fer the plaintifi* in manner 
above mentioned, and which came into the possession of the defendants 
as hereinafter stated ; and the defendants claimed a right to hc^d the ex- 
chequer bills in question in respect of a debt due from Bum to them^ 
hereinafter particularly mentioned. 

The government pay the interest upon exchequer bills at certain 
periods announced to the public by advertisement ; and, when such in- 
terest is paid, the exchequer bills in respect of which it is paid are 
delivered up, and, unless their amount be applied ibr .in nooney, new 
exchequer bills are issued to the holder in exchange ioc them. , 

Bum received the interest payable upon the exchequer bills, and ex- 
changed the old exchequer bills for new ones, when necessary, having 
orders in that behalf so to do from the above-named plaintiff. The de- 
fendants never received any information from jBiim, of any transaction 
between him and the plaintiff. Bum, Crom time to time, from May 
1692, and subsequently, received from the plaintif!^ then abroad, as 
agent for him (the plaintiff), orders to purchase the exchequer bills with 
(he money of the plaintiflT in the hands of Bum. B\m%\ on occasions of 
purchasing exchequer bills for the plaintiff, communicated that fact to 
him. 

In the course of the correspondence, in a letter from the plaintiff to 
Bum^ dated the 12th of April, 1834, written from Rio de Janeiro, at the 
time when the plaintiff was about to quit that place for Lisbon, and re« 
<5eived by Bum, there is contained as follows : — " I hope you will in- 
form my attorney (meaning his brother, whom he had appointed his 
attorney at Rio de Janeiro) of the names of the bankers in whose house 
the exchequer bills on my account have been deposited.^' To which 
Burjiy by a ~ letter dated the 2d of July, addressed and sent to and re* 
Ueived by the plaintiff, replied as follows ; — " All the exchequer bills 
which we have bought by your order and for your account, you judge 
right, are deposited for greater security in the hands of our bankers, as 
i^e advised you. They are entirely at our order, which is necessary 
for the purpose of exchanging them for others every time it is adver* 
tised to the public that the interest is to be paid, which payment cannot 
be received without delivering up the bills upon which the interest 
is due, when you receive other bills for the same amount ; for which 
feason, it cannot be of any service ta you knowing the names of our 
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bankers." The name of Bum*s bankers never was communicated t6 
the plaintiff. 

Between May, 1832, and December, 1836, Bunij in pursuance of 
express orders to that effect given to Bum by the plaintiff, with fundi 
supplied by the plaintiff, and obtained by payment of the in^rest on ex^^ 
chequer bills, purchased, by the order of the plaintiflT, in manner above 
mentioned, exchequer bills to the amount of £30,400. The exchequer 
bills were purchased by Bum through a broker, the broker dealing with 
Bum as a principal, and not knowing on whose account they were 
bought. ^ 

The special verdict then set out the form of the bought notes, and 
the particulars of all the exchequer bills so purchased by Bum on ac* 
count of the plaintiff. 

The defendants were Bum.'s bankers ; and Bum kept several till 
boxes at the banking-house of the defendants, in which he deposited the 
securities which he had purchased for hi$ different correspondents, and 
among those boxes was one in which he deposited the exchequer bills 
purchased for the plain ti^. Bum kept the key of those hoxeSf and nc 
other securities, except some exchequer bills, were kept in the box in 
which they were kept. 

Jt is the custom ofhankers^ in the course of their trade as such, to re* ' 
eetoe the interest upon exchequer hills for their customers, and to exchartge 
the exchequer bills when such interest is paid. Bum had, on various' 
occasions prior to December, 1836, requested the defendants to receive 
the interest upon the exchequer bills so purchased as aforesaid, and also 
to receive the new exchequer- bills issued in exchange for the former. 
Upon such occasions. Bum went to the banking-house with the key of 
the tin box, took out of the box such of the exchequer biHs as were 
wanted for that purpose, and delivered them to the defendants, requesting 
them to receive the interest and to exchange the exchequer bills. Bum 
generally received from the defendants the new exchequer bills within a 
week or a fortnight afler they were so exchanged ; having on one occa*' 
sion only left them in their hands for a considerable time : but Bum was 
not particular as to the time. Bum then deposited the new exchequer 
bills in the said tin box. 

The defendants gave credit to Bum, in his account with them, for 
the interest received by them on the exchequer bills, and such interest 
formed part of the cash balance to Bum^s credit with the bankers. 

On one occasion before December, 1836 (but at what particular time 
cannot be ascertained), Bum delivered a number of exchequer bills to 
the defendants for the purpose of receiving interest and exchanging the 
bills, as usual, but did not ask the defendants for the exchanged bills for 
one or two months ; but aflerwards, having occasion for part of suck . 
. bills, applied for them, and the defendants said they had rather Bum 
would take the whole of them, which Bum accordingly did, and locked 
them up. 

Ln November, 1836, Bum held exchequer bills, so as aforesaid pur.:* 
chased with the money of the plaintiff, to the amount of £60^400, anil' 



whick lyere locked up in the tin box at the defendanta'y along iv^ two 
others belonging to another correspondent of Burtit named Abres ; and, 
in pursuance of an order from the plaintifi*, Burnt in his- own name as 
principal, sold part of those exchequer bills, through a broker who knew 
him only in the transaction, to the amount of £10,800. The proceeds 
of the exchequer bills, when sold, were paid by the broker to JBum^ in 
checks payable to i^t^m, ^who paid them to the defendants, as his bankers, 
to his account, as his own inoney ; and they formed part of his cash 
balance to his credit with the defendants ; and Bum^ in pursuance of an 
order from the plaintiff, remitted the amount of the proceeds by bills to 
the brother of the plaintifi* in Lisbon. By the execlition of the aftve 
order, the amount of exchequer bills so as aforesaid purchased with the 
plaintiff's funds, was reduced to £19,600. Of these exchequer bills, 
£^,500 were delivered by Bum \o Offley Sf Co. ; and there were then 
left in Bum's hands exchequer bills, so purchased as aforesaid with the 
BK>ney of the plaintiff, to the^ value of £10,100, and the renewals of 
which are the e.r chequer bills k)Ught to be recovered in this action. 

In December, 1836, an advertisement appeared, announcing that tke 
interest would be paid upon a certain class of exchequer bills, including 
all those in the tin box, and the eichequer bills changed^ for new ones 
on the 15th of that month. 

On or about the 1st of the same month of December, Bum went to 
the banking-house of the defendant, and, whilst alone, took from the box 
the said exchequer bills, and brought and delivered them to one of. the 
defendants ; and requested him to get them exchanged. The defend- 
ants procured the exchequer bills to be exchanged for, and at the in- 
stance of Bum. One of the exchequer bills so delivered in exchange 
to the defendants was in the following form, and was issued under an 
act of parliament made and passed in the 6 & 7 W. 4, ch. 113, intituled, 
dec, : — 

"No, 8551. £1000. By virtue of an act, 6° et 7» Gulielmi 4* 
Regis, for raising the sum of £14,007,950 by ^chequer bills, for the 
service of the yea,r 1836-7, this bill entitles , or order, to one thou- 
sand pounds, and interest after the rate of two pence half- penny per cent- 
um per dtenif payable out of the first aids or supplies to be granted in 
the next session of parliament ; and this bill is to be current and pass 
in any of the public revenues, aids, taxes, or supplies, or to the account of 
his Majety's Exchequer at the Bank of England, after the fiflh day of 
April, 1837.** Dated at the Exchequer, this l^th day of Decembei; 
1836. 

/. Newport. 

"If the blank is not filled up, this bill will be paid to bearer. 
. " The checks must not be cut off." 

 

The other exchequer bills were in the same form, six of them being 
for £1000 each, and numbered 8552-7, four of them for £500 each, 
and numbered 2467-70, one for £200, numbered 1213, and nine for 
£100| numbered 5012-20. The blanks in the bills had not been filled 
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The defendants, on the 20th of December, delivered up the bills 86 
received from Bum, obtained the interest due upon them, and the new 
exchequer bills in exchange, which they have ever 'since held in their 
possession. These bills are sought to be recovered in this action. [Th» 
particulars of them were set out.] 

At the time Btam delivered the exchequer bills to the defendants, he 
was unwell, and within a few days afterwards became worse ; and, on 
acQDunt of iiis illntss, was absent from his counting-house three or four 
weeks, at his house at Rochampton, and he was not during that period 
in town above three times, until his subsequent failure in business, which 
took place on the '23d of January, 1837. ^tini, during this period, was 
unable to attend to his business, except on particufar occasions ; but be 
communicated with his clerks when any thing was wanted. Re was 
informed of the state of his cash at his banker's, and he signed checks 
and accepted bills when necessary ; and letters were from time to time 
brought to him to read and sign ; and he was informed of the payments 
made to the defendants on his account, and by the defendcmts for him. 
Burn was in town upon one or two • occasions between the time of the 
delivery of the exchequer bills to the defendcuits and his stopping pay* 
ment. One time was two or three days before the 14th of January ; 
and he never was at the banking-house of the defendants, nor had any 
<M>mmunication whatever with them, except that during the interval 
Bum desired his clerk to procure from the defendants the particulars of 
all the exchequer biiis received in exchange for those given by him to* 
be exchanged f and the defendants furnished to the clerk a paper con- 
taining the particulars (which were set out) of twenty-three exchequer 
bills, in the whole amounting to j& 11,300. , 

Two of these exchequer bills were received in exchange for the two 
bills which belonged to Abreu, The remainder of the exchequer bills 
set forth, were received in exchange for those purchased as aforesaid 
with the moneys of the plaintiff: the defendants were not aware of any 
distinction between them, or that they did not belong to Bum. 

Bum never overdrew his bankers' account but once ; and that oc*- 
cur red a considerable time before the year 1837, and by niistake, to the 
extent of about £100 ; and at that time the defendants had not any ex* 
chequer bills in their hands so purchased by Bum for his correspond- 
ents. [The special verdict then set forth the daily state of Bum*s ac- 
count with the defendants, from the 26th of November, 1836, until hs 
slopped payment, on the 23d of January, 1837.] 

Bum occasionally resorted to the tin boxes which he kept at the de- 
fendants', and in which he deposited the securities of his fereign corres- 
pondents ; and the defendants havf^ sometimes been present, and general 
conversation has passed between t|ie defendants and Bum ; but the only 
oonters^ition that ever occurred respecting the foreign securities, took 
place some time before the delivery of the exchequer biUs in question., 
when, being then engaged in looking over the foreign securities in son^ie; 
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ef the boxes, and the defendants, or some of them, beoig present^ Burn 

observed to one of the defendants that the foreign securities were yerj 
iroublessome, or that it was troublesome to have so many foreign securi. 
ties. The foreign securities referred to were Brazilian, Portuguese, and 
Dutch bonds, and the like. There were no foreign securities ia the box 
in which the exchequer bills were deposited. 

It was Bum's course of business to make his bills payable at the de- 
fendants*, who had been his bankers for many years, which bills the 
defendants paid at maturity, having always funds of Bum's in their 
hands for that purpose, except as hereinafter meiiticxied. Bum also 
drew checks upon the defendants, as his bankers, in the usual way, and 
which they paid according to the usual course of business. On the 21st 
of January, there were bills of exchange outstanding, accepted by Bum^ 
and made payable, according to the usual course of business, at the de- 
fendaAs' banking-house, to the amount of '£4808 10 7, and which be- 
came due on that day. [The particulars were set out.] The said bills 
were presented for payment at the defendants', and pauL by them iu the 
usual course of banking business. 

The balance upon Bum's account, on the morning of that day, viz. 
the 21st of January, anraunted to i&ldOO 11 ; but, by the payment of the ^ 
said bills, that sum was absorbed, and the balance turned against him, 
and in favor of the defendants, to the amount of £3211 19 7, and Burn 
upon that day was, and still is, indebted to the defendants in the said 
ium of £3211 19 7, on his banking account, — for which sum the de> 
fendahts insist upon their right to hold possession of the exchequer bills 
sought tot be recovered by the plaintiff in this action. 

The special verdict then set out a formal demand and refusal, and 
concluded in the usual way. 

Judgment having been entered up for the plaintiff below upon this 
special verdict, the defendants below brought a writ of error. The Ex- 
chequer Chamber, in Trinity vacation, 1843, reversed the judgnnent of 
the Court of Common Pleas ; holding — first, that the Courts will take 
judicial notice of the general lien which bankers have, by the law-mer- 
chant, on the securities of their customers in their hands ; secondly, that 
the exchequer bills in question, having come to the hands of the defend- 
ants as hankers, in the usux^ course of their business, were subject to 
such general lien. — BameU v. Branddo, 6 M. ^ G., 630 ; 7 ScaU, JY. 

R.y 301. 

Upon this judgment the defendant in error (plaintiff below) brought 
a writ of error, returnable in parliament ; and the case was argued on 
the 25th of February, and the 3d, 9th, and 10th of March last. 

Wikle, Watsmii and SmUh^ for the plaintiff in error, admitted that 
bankers have a general lien on the securities, hefonging their cusbmu 
er«, deposited with them, Ui secure ti^ir general balance; but insisted 
that such lien extended only to securities coming to their hands as ^nk- 
ers, and did not extend to securities belonging to third persons, or depo- 
rted merely for safe cuatody^-^iting Rus^ard v. Hadfield^ 7 East, 224; 
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Oppenheim v.' Russel, 3 jB. * P., 42 ; £ttcff« v. Dartieth 7 Tannt^ 278; 
1 J. j5. JJfoorc, 29; and Leukhari v. Cooper, 8 iV. C., 99; 3 Scotf, 
521 ; and that the special verdict ^howed that the deposit in this case 
was not a deposit of exchequer bills with the defendants as Bum^s 
bankers, but a mere deposit of the box in which they were contained, for 
safe custody, like an ordinary deposit of plate or jewels iri a chest or box. 
The following cases were cited in the course of the argument :— 
Kniger v. WUcoXy Ambler, 252; Drinkwater v. Goodwin, Cowp,, 251; 
Collins V. Martin, I B. ^ P., 648 ; Naylor v. Mangles, 1 Esp, N, P. 
C, 109; Holdemess v. CoUinson, 7 B. ^ C, 212; I M. ^ R,, 55; 
Scarf e v. Morgan, 4 M. ^ W,, 270 ; 1 Horn ^ H., 292 ; and Hewison 
V. Guthrie, 2 N. C, 755 ; 2 ScoU, 298. 

Kelly, S, C, and Martin, for the defendants in error, submitted that 
the right of lien, as well in the case of bankers as in that of wharfingers 
and factors, is matter of law, and as such, need not be pleaded or proved 
in each case — Abbott on Shipping, {bih ed,,) 364, {7th ed.,) 511 ; that 
negotiable instruments, like exchequer bills, are transferable by deli- 
very ; that a banker, having bond fide received them from a customer, 
in the usual course of his business as a banker, and without notice that 
they belong to a third person, has a valid lien upon them for his general 
balance, and that the circumstances under which the exchequer bills in 
question came to the hands of the defendants, as stated in the special 
verdict, gave them a right of lien thereon. — Davis v. Bowsher, 5 T. /?., 
488 ; BoHand v. By grave, R, ^ M., 27 ; Jourdaine V. Lefevre, 1 Esp,, 
N. P, C, 66 ; Bosanquet v. Dudman, 1 Stark, N. P, C., 1 ; Collins v. 
Martin, 1 J5. <$• P., 648 ; Wookey v. Pde, I B. ^ Aid., 1 ; Vanderxee 
v. WUlis, 3 Bro. Ch. C, 21 ; Stevenson v. Bhkelock, I M, 4* S., 535. 

Lord Campbell. — The first question arising upon this record, is, whe- 
ther judicial notice is to be taken of the general lien of bankers on secu- 
rities of customers in their hands. The exchequer bills for which thia 
action is brought, are found to be the property of the plaintiff; and the 
defendants rest on the plea, — that the plaintiff was uot possessed, &c., 
claiming a lien for the balance due to them from Bum, 

The usage of trade by which bankers are entitled to a general lien, 
is not found by the special' verdict ; and, unless we are to take judicial 
notice of it, the plaintiff is at once entitled to judgment. But, my Lords, I 
am of opinion that the general lien of bankers is part of the law.merchant, 
and is to be judicially noticed, — like the negotiability of bills of ex- 
change, or the days pf grace allowed for their payment. When Kgene- 
ral usage has been judicially ascertained and establishetl, it becomes 
part of the law-merchant, which Courts of justice are bound to know and 
recognize. Such has been the invariable understanding and practice In 
Westminster Hall for rf gr^at many years ; there is no decision or dic- 
tum to the contrary ; and justice could not be administered, if evidence 
Wfre to be given toii^s quolies, to support such usage, an issue being 
joined upon them, in each particular case; ' ' 
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It 18 hardly diipute4, tiiat, under the plea of sot possessed" a lien 
may be made available as a defence: — Lane v. Temsan, 12 A. J^ E., 
116, n.; 1 G. 4" •'D** b8^; and, therefore, if this special verdict seb 
forth facts which show, that, by the law. merchant, the defendants have 
a lien upoi^ these exchequer bills, the judgment in their favor ought to be 
affirmed. But I am of opinion, that, upon the facts found, there was do 
lien, and that the judgment ought to be reversed. 

I do not, however, proceed upon the ground taken by the Court of 
Common Pleas, — ^that,vthese exchequer bills being the property of Bran- 
ddo^ there was no lien as against him, although there might have been u 
against Bum, I think that the defendants were ^entitled to consider the 
exchequer bills as the property of Bunif without any express representa- 
tion by him to that effect. Exchequer bills are negotiable securitiea 
passing by delivery. The holder of negotiable securities is to be as- 
sumed to be the owner ; and third persons, acting bond fidey may treat 
with him as owner. It is admitted that Bum might have effectually 
sold these exchequer bills, or pledged them, by an express contract, 
without any representation that they were his own property. But the 
right acquired by a general lien, is that of an implied pledge ; and, 
where it would arise,-^-^uppo$ing the securities to be the property of the 
apparent owner, — I think it equally exists, the party claiming it having 
acted with good faith, although they turn out to be the property of a 
stranger. I think that the just view was taken of this point by the 
Judges in the Exchequer Chamber, and that they were right in holding 
the reasoning of the Judges of the Court of Common' Pleas to be, in this 
respect, untenable. 

But, ray Lords, after much anxious consideration, I have come to the 
conclusion, that the Judges in the Exchequer Chamber have erroneously 
decided the question on which the Court of Common Pleas expressed no 
opinion ; and that the facts found by the special verdict, would not have 
entitled the defendants to a lien, if the exchequer bills had been the pro- 
perty of Bwnu 

Bankers, most undoubtedly, have a general lien on all securities de- 
posited with them as bankers, by a customer, unless there be an express 
contract, or circumstances that show an implied contract, inconsistent 
with lien. Lord Kbnyon says, in Davis v. Bowsker, d T. /?., 491, vide 
6 M, ^ G., 659, (c.)> " Bankers have a grneral lien on all securities in 
their hands, for their general balance, unless there be evidence to show 
that any particular security was received under special circumstances 
which would take it out of the common rule." And Lord Denman, in 
pronouncing this very judgment in the Exchequer Chamber, 6 M. ^ G., 
670 ; 7 ScoU JV. R^ :)32, says : If, indeed, there Had been an agree- 
ment, express or implied, inconsistent with a rivht of lien,— -as, to return 
them absolutely, at all events, to the depositor, at a certain time, — the 
case would have been different 

Now, my Lords, it seems to me, that, in the present case, there Wa 
an implied agreement on the part of the dc fendants, inconsistent with the 
right of lien which they claim. «Your Lordships will bear in your rfe. 
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cpne9tion the^ t^e exchequer ^ills fpr which this action is brought, are 
the new exchequer t)Uls^ which the defendants obtained for the express 
and jonly purpose of l^eing delivered by theVn-te Suftt^ that he might de- 
posit the^i ,in the tin box of which "he tegt the key. They not only 
were not entered /ip, any account between j^ttrtt^abd th^ oefehdants, but 
they were not to remain in the possession of the defendants ;^ and the de- 
fendants, iij. Respect of them, were employed merely to carry and hold 
till the depyosit in th^ tin box could be convfenieAtly accomplished. 
Whetber this deposit was to be made the same hduY in which the secu- 
rities were ob/ained, from the government, without even being placed in 
a drawer belonging to the detendahtSj or aHer the lapse of some days, 
seems to n^e quite immaterial,, bearing in mind the purpose for which 
they were obtained, and ^or which they remained in the defendants' pos- 
session. Nor can it make any difference, that, oii the particular occa- 
sion out of which this! action originated, oh accouht of the illness of 
Bum, so long, a time had elapsed from the pbtaining of the seourities 
without their being/demanded by him; for the purpose of being locked up 
in the tin box ; for, if the defendants had not a right of lien upon them 
the moment they obtained them, the actual Uen clearly could not after- 
wards be claimed, when Burn's account had been overdrawn. Nor, 1 
presume, can any weight, be attached to the circumstance that the tin 
box in which the' exchequer bills were to be locked up, and of which 
Burn kept .the key, remained in the house cf the defetidants. Were not 
these exchequer. pills pbtained by the defendants to be delivered to Bwm^ 
who was himself to be the depositary and custodian of them ? Bankers 
have ^ lien upon all securities deposited with them as bankers ; but these 
exchequer bills cannot be considered as deposited with the defendants 
as bankers. 

During the argument in the Exchequer Chamber, it was very pro- 
perly admittted >y Sir Fitcrpy KeU^,,6 M. 4" ^j 65^1; 7 Scott N. i?., 
321, that, .»* if bills of exch an cje' were .delivered to' a banker merely for 
the purpose of being deposited in a box, there would he no lien." Does 
it signify whetlier the defendants were to deposit the isecurities in the box 
themselvesi, or were to deliver them fiff tfuii "purpose to Bum f I think, 
thrtt, under, such circumstances, bankers acquire no. 1 Jen, either upon the 
bills to be exchanged, pr upon the bills received in exchange. 

It is hardly denied, that, if, there had been an express undertaking 
by .the defendants^to exchange the bills, and tb'r©*u^n the new qnes as 
soon as obtained, to Bum^ that he might lock! them up, — no lien would 
have been,, acquired. But .the speciaj verdict shows the course of deal- 
ing between the parties, and states facts which raise an implied promise 
on the part of the defendants, which operates as if it were express! This 
seems, to me. to be like thp case put of b«^ik notes given to a banker to 
procure a^ batjk-post bill for a customer, or .a promise by a purchaser to 
pay ready, money ; which excludes set off. fkland v. Karr, 1 East^ 375; 
Taylor \\ Okey^ 13 Vc«., i8i), Tiiere can be no implied right incon- 
sistent with, a, positive pbllgalioo. ' '*'. 

Jt certainly would he most inconventeqf, if^a lieii^ could be claimed 

15 '"' 
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under suoh circumstances ; for, then, an agent holding exchequer 
for another, could DOt* although he should keep them carefully gua! 
under lock and key, employ a person to get them exchanged who hapj 
to be a banker, lest he might, without being aware that he was acti 
improperly, commit a crime /or which h.e would be liable to very se 
punishment. 

Much stress has been laid upon the finding that " it is the custom 
bankers, In the course of their trade, as such, to receive the interest ui 
exchequer bills lor their customers, and to exchange the exchequer i 
when such interest is paid :*' but there is no finding that the exchq 
bills for which this action is brought, and on which the lien is claimi 
were. in the possession of the defendants in the course of trade as bankei 
or that it was their duty as bankers to peiTorm these offices. I think 
transaction is very much like the deposit of plate, in locked chests, at 
banker'^. A special verdict might find that it is the custom of banke 
in the course of their trade, as such, to receive such deposits from tb 
customers : but I do not think, that, from that finding, a geheral lii 
could be claimed on the plate chests. In both cases, a charge might 
made by the bankers, if they were not otherwise remunerated for tin 
trouble. 

1 further beg leave to observe, that, in a course of dealing like tb 
where the old exchequer bills are immediately to be delivered to i 
government, and the new exchequer bills are to be locked up in the b 
of t|)e customer, it can hardly be supposed that the bankers will acoc 
or pay bills of exchange for their customer on the credit of such set 
lilies that, in the usual course of dealing, are for so short a time to be 
their custody. 

No reliance, I think, can be placed on the circumstance oC the lot 
est received on the old exchequer bills going to the credit of the accoi 
of the customer ; for, while he gives the bankers the interest to keep 
him, with one hand, he locks up the new exchequer bills in his tin b 
with the other. • 

Upon the whole, my Lords, I would humbly advise your Lordships 
give judgment for the plaintiff in error. If your Lordships should coq( 
with me, this judgment will leave untouched the rule that bankers 
a general lien 0|n securities deposited with them a^ bankers, but will 
vent them 'from successfully claiming a lien on securities delive 
them for a special purpose inconsistent with the existence of the 
claimed. 

I move your Lordships that the judgment of the Court of Excbeq 
Chamber be reversed. 

Lord Ltndhurst, C. — My Lords, I entirely concur in the opi 
which has been so clearly and so fully expressed by my noble 
learned friend. With respect to some of the points in the case, no d 
whatever can for a moment be entertuncd. ' I think there is no q 
tion, that, by the law-merchant, a banker has a lien upon securities 
posited with him for his general balance. I consider tliis as part of 
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established law of the country : the Courts yriW take notice of it ; it is 
not necessary to plead it ; nor is it necessary that it should be given in 
evidence in the particular" instance.* Therefore, as to that part of the 
case, I think it is entirely free from doubt. 

The only question that rennains to be considered, is, whether the 
facts of this case bring this deposit within the general rule. I think the 
argument and reasoning of my noble and learned friend are decisive on 
the subject ; ' and that the case is not within the general rule. The de- 
posit in this instance was not such, under all the circumstances, as to 
give the bankers a lien upon the exchequer bills. They were, deposited 
in a box : they were kept under lock and key : the key was kept, not 
by the bankers, but by the. party, Bum, who was holder. From time to 
time, he called for the purpose of taking the exchequer bills out of the 
box, in order that the interest upon them might be received ; or when 
the bills were called in by the government, in order that they might be 
exchanged for others. Bum himself attended on . those occasions : he 
look the bills out of the box ; he delivered them for that special purpose 
to the bankers. They were always returned #lmost immediately. The 
first time he appeared at the bankers' after a transaction of this kind, the" 
exchequer bills were delivered to him, and they were again put under 
lock and key in the same place of deposit. 

It is impossible, considering how this business was •carried ^on, that 
we can come to any other conclusion than this, that it was the under- 
standing between the parties that the exchequer bills were to be return- 
ed after the interest was received, or after they were exchanged. If so, 
and that was the understanding, — the fair inference from the transac- 
tion, — it is quite 6lear that there could be no lien, and that the case does 
not come within the general rule. What my noble and learned friend 
has stated, is, I think, perfectly correct, that, although from, the acciden- 
tal circumstance of the illness of Bum^ these exchequer bills happened 
to remain for a longer period in the hands of the bankers than was usual, 
that accidental circumstance alone will not vary the case, or give the 
bankers a lien, if, under other circumstances, that lien would not have 
attached. 

I entirely concur in the judgment of my noble and learned friend. 

Judgment reversed. 

Buildings and fixtures erected by a lessee for years for the purposes 
of trade, are not the subject of a mechanic's lien. — Church v. Grifith, 9 
Barr'sR.yp, 111. Fa. (1849.) 



LIMITATIONS. 

To entitle a party to the beneflt of the act of limitations, the claim 
must be such, that, if exempted from that plea, it could be recovered by 
an action |n a court of law. 



v»s 
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T^9 act of limitations, tit be available, mtist eith^ be relied ooiij 
plea or s^nuwer.—AUender ^ ah v. The Vestry of 'Trinity Charck^ 
GilTi R.ip. 166. Md. (1848.) 



LOAN. 

Whea a person in want of money, applies to a capitalist for his not 
payable at a future day ; offering as security, his own obligation, wit 
an endorser or a mortgage ; and the respective obligations are execute 
accordingly ; the transaction is a lotm. 

When two persons, who are both desirous to raise money, exchant 
their own notes to be used for that purpose with third persons ; it 
stitutes an exchange of securities merely. The effect is the same as 
each had used his own. note, with the other's endorsement. — Tke^i 
York Dry Dock Co, v. The American Life Insurance and Trust Co., 
Sandford's Ch. R,, jj. 215. . N. Y. (1848.) 



LOAN— INTEREST. 

f 

Money lent, without any stipulation for interest, does not necessaii 
draw interest, until refusal or neglect of payment, after demand mad 
or some other default of the borrower. 

Interest is recoverable on money wrongfully obtained, but is not a 
cessarily recoverable on money obtained from a bank by an over-dia 
becaiise an over-draTl is not necessarily wrongful. 

In a suit to recover back money obtained from a bank by an on 
draifl, without any agreement to pay interest thereon, if the plainti 
claim interest, the defendant may give evidence of facts tending to sIm 
that he did not procure the money wrongfully, nor detain it unjustil 
bly. — Hubbard et als, v. Charlestown Branch Railroad CompcMjj^ 
MeUalfs R,, p. 124. Mass. (1848.) 



LOAN— USURY. 

A resident of Savannah being in New- York, with funds which 
liad just remitted from S. at an expense of nine per cent, for exchan 
loaned the same in N: Y., stipulalino: for seven and one-half per cent 
the exchange .so paid by him. besides legal interest. HeMy that 
transaction was usurious, and that a succession of notes given in rene 
were also void ht usury ; and the last in the series were ordered t< 
d^ivered up ai^ cancellf^d. 

A J prior remittance of the money loaned, from another State or 
try, not expressly for the purpose of the loan, furnishes bo valid pi^ 
to charge the borrower with the charges of sucli remittaiicci, in addi 
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interest. — Jacks v; Nichols^ 3 Sandford^s Ch. R., p. 813. N. F. 

148,);;: ^ -••:•.•■•• . •'-•:-......•: 

(SmiiJ^ Jfj, cited 2 Coto^, 678, 700, 769 ; 9 Mass^., 55 ; 3 Bos. 4* 
Z., 159; 5 iKand;, 406 ; 13 PTemJ., 505; 2 Peter*, 82T} 'i Hulsled^ 
S ; 9 Cotoen, 65.) * 

Where a lender receives from the horrower a security for the pay. 
nt of the sura loaned, with interest, and thereupon gives him his 
^cks for t^e amount loaned, less the amount of a note whidh the lender 
ds against the horrower, Which checks are payable in six months, 
hout interest, the transaction is Usurious. — Lane v. Loses, 2 Barbdur^s 
, p. 56. N. y.. (1848.) 



LOSS, 

One who in digging a foundation upon his own ground, so weakens 
! earth as to induce the fall of the wall of another, is not responsible 

the loss unless it was reasonably certain that such would be the eiT 
t of the act, and he failed to apprise the other party that he might use 
I proper preventives. — Shrieve v. Stokes, 8 Ben Monroe's JK., p. 4R7. 
r. (1848.) 

(Mahsrall, C. J., cited 3 Rentes Com., 437, 2d ed. ; 9 Bam. tp 
ess., 725; 4 Car. 4* Payne, 161.) 



LOST INSTRUMENT. 

In the case df a lost instrument, it is incumbent on the party to prove, 
t only its loss, but its existence as a genuine instrument, before he can ' 
^e evidence of its contents.— -£e2f6y v. Hamner, 18 Connectidd R., p. 
1. (1848.) 

(Waite. J., cited Boe d. Clark v. Trapaud, 1 Stark. R., 281 ; GiU 
r V. STnimr,^ 2 Stark. R., 528.) 



LOTTERY. 

The act to prevent raffling, and lotteries, was intended to prohibit the 
e of lottery tickets in this State, whether the lottery was established 
re or elsewhere. And an indictment under the statute, for vending 
tery tickets, need hot allege that the lottery was established in this 
ite. 

Ah indictment for vending a lottery ticket need not expressly aver 
It the l^icket. Was of a lottery established or set on foot for the purpose 
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of disposing of real estate, gooids, money, or things in action. — T%e Peo- 
pie V. Wamety 4 Barbour^s Supreme Court 22., p. 314. N. Y. (1850.) 

(Ghiolbt, J., ched 3 Demo, 91, 90, 212 ; 1 Comstoek, 180.) * 

LUNACY. 

Persons non compos mentis are not affected by the statute of limita- 
tions, until two years after the disability is removed.— LocA^ v. Lackt^^ 
e Ben Monroe's R., p. 107. Ky. (1848.) 



LUNATIC. 

A commission cannot be superseded as to the person of die lunatic, 
and at the same time continued in force as against the parties accounta- 
ble for the lunatic's estate. 

But a lunatic who has recorered will be allowed, without supersedinff 
the commission, to have the control of his fortune, and to superintend 
the proslcution of accounts against accounting parties without the inter- 
vention of the committee. — In re Gordon, 2 PhUUps* Ch. 22., p, 242. 
Eng. (1848.) / 



LUNATIC— COMMITTEE. 

A committee, who, having been authorized by the Court to expend a 
certain sum in rebuilding a farmhouse, expended half as much again in 
building one of larger size on a different site, was not allowed the ex- 
cess ; although what he had done appeared to be beneficial to the es- 
tate.— In re Langham, 2 Phillips' Ch. 22., p. 299. Eng. (1848.) 



MAGISTRATE. 

A person elected to the office of justice of ^he peace, and entering 
upon the discharge of its duties, without having first taken the oath pre- 
scribed by law, is, nevertheless, a justice of the peace de facto, and his 
acts as such, so far as relates to the public, and third persons, are valid. 

The law does not require third persons to ascertain, at their peril, 
whether a magistrate, coming into office by color of a regular election, 
and acting ad such, has taken the requisite steps to continue in it. 

> A magistrate who acts as such, without having first takfen the oath of 
office, is guilty of a misdemeanor, punishable by fine and imprisonment, 
and forfeits his office ; but until such forfeiture is judicially declared, by 
a proper proceeding instituted against the magistrate, he is a magistrate 
de facto.— Weeks v. EUis, 2 Barbour's 22., p. 320. JV. Y. (1848.) 



V 
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( WiLLARD, J., cited The People v. Cot)ef% 1 HiO, 674 ; The P/sopU 
r. Stevens, 5 Hi2/, 616 ; The People v. Hopson, 1 JDemb, 575.) 



MAGISTRATE— LIABILITY OF* 

A magistrate who issues void process, is liable for the injury in- 
flicted upon the party against whom it issued, only where it is executed 
according to its mandate. 

Accordingly, where a justice of the peace issued an attachment 
without jurisdiction, directed, according to the statute, to any constable 
of the county, but the party who sued it out placed it in the hands of a 
deputy sheriff, with directions to execute it, which he accordingly did ; 
heldy in trespass by the party against whom it issued, that the justice 
was not liable. — MerriU v. Re^ et al., 5 Demo's jR., p. 352. N. Y. 
(1850.) 



MARINE INSURANCE. 

A vessel was insured ** at and from Liverpool to Quebec,* during her 
stay there, and from thence back to her discharging port in the United 
Kingdom, and until she had moored at anchor twenty-four hours in good 
safety.'.' The vessel was chartered to take on board a cargo of timber 
at Quebec, and to proceed therewith to Wallasey Pool, in the river 
Mersey, or as nearly thereto as she could safely get, and there discharge 
her cargo. The vessel . sailed from Quebec on Sie 2dd July, 1845, and 
arrived in the Mersey on the 4th September, and anchored at the Bell 
Buoy. The next morning she was towed up by a steamboat, and came 
abreast of Wallasey Pool ; but, being unable to enter the pool by reason 
of her too great draft of water, the captain anchored and proceedied to 
Liverpool to report the vessel, and engaged lumpers to. discharge the 
cargo at a fixed rate of payment, which was to include the expense o* 
rafting the timber from the vessel into Wallasey Pool, and dlschargeu 
his crew, as was usual on a ship's arrival at Liverpool. He then pro 
ceeded to discharge the deck cargo, and afterwards a considerable por 
tion of the other cargo, by the usual mode, at the stern port ; and aflei 
occupying in this way several days, the ship on the 1:4th September, fell 
over and sustained damage. The captain always intended to take th« 
vessel into Wallasey Pool with as much of the cargo on board as he couU 
carry with safety : — Held, that under the above circumstances, the under* 
writers were not liable, the vessel having been moored in safety twenty- 
four hours afler her arrival at her port of discharge. — WhitweU v. Har-^ 
rison, 2 Welsby, Hurlsione ^ Gordon's R., p. 127. Eng. (1850.) 

(Martin Sf CrompUm cited Leigh v. Mather, 1 Esp., 41 1 ; Dalgleish 
▼. Brooke, l^ East, 295 ; Park on Insurance, 7.3 ; Camden v. Cowley, I 
W. Bla., 417.) 
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MARITAL RIGHT— ANNUITY'. 

A testaU^ gave Bevefal aniiiiities to ibur unmarried nieces, a married 
niece, and a nephew, with a proviso for cessor or alienation ; the testa- 
tor declaring bis iifteniion' to'be, that the aftnuitias should be received as 
some- provision tbward '-'the maintenance of. the annuitants during their 
lives, and that the annuity of the married niece should be for her sole 
and separate use 1— HeAi, that tbe ahnuity of ah unmarried niece was 
not limited so as to exclude the marital right of a husbctnd with whom 
she si!lbsequently marri^» — GUckristYl Caior^ 1 Dc Gex ^Smale^s Ch, 
R.,p. 188^ Eng. (1849;) - 



MARRIAGE. 

A marriage by a man who has a wife living, is null and void abso- 
lutely, and in virtue of such marriage the 'second wifd acquires no claim 
to dower, as she is not a lawful wife. — Donnelly v. Dondly^s heirsy 8 
Ben Monroe's' R., ]^, 116.' Ky. (1848.) 

(Breck, J., c\iet Roper on Husband and Wife, 333 ; 2 Dana^ 105 ; 
2 Kent's Com., 79^0 ;CroJce EUtaheth; 8SiQ ; WiUiamson v. ParUian, 
1 Johns. Ch., 389'; PenUm V. Reed, 4 Johns., 52.) 



MARRIED WOMAN. 

The siavings 6f ttih interest arising from the liepilrate estate ofa mar- 
ried woman, is as much separate property as the principal. And pro- 
perty purchased with it belongs to her, and is subject to the same rules 
as the principal fdhd^ — Merritt v. Lyon el aU, 3 Barhour^s Supreme Court 
R^yp. 110. N. Y. ^(1849.) 

(Strong, P. J., clletf Easily v. Easily, 2 Eq. Ahr., 140 ; Gore v. 
Knight, 2 F«m., 63* J Heatie v. Greenbank, 3 Atk., 709; FeUiplace v. 
Gorges, i Ves.jri^A^i Sir Paul Keal'scaWycHed in a. note to. Herbert 
V. Herbert, Tree. £%., 44.) ' 

Where the r^al estate of a mkrried ifi^oman has b^ ccmverted into 
personalty by oi}eratictn 'of law, during hier lifetimis, it will be disposed 
of by the Court, after her death, in'the same manner as if she had her- 
self converted it into personal p^operty^ prevlou^ to her de&th*^-^(rraAaitt 
Y. Dickson et als., 3 Barbour^s Ch. R., p. 169. N. Y. '(1849.) 

« 

A niarri^d Woman cannot incuradbbt; and where she' has* a sepa* 
rate estate, her obligation incurred on the faith of such estate ^r for its 
benefit, is enforced, (when capable of being enforced,) as a charge, and 



neve^'cLs a peTsqinal liability.— fiiSgew v. iMUfUfi 3 Se^nd^i*9 C%.rjBw» 
p. 104i JV. r. (1848.y^ 



MEMORANDUM. 

The consideration of a promise to pay the debt o^ third peraoo. need i 
not be' in writing. 

A niemorandirm at the foot of 'a pronrissory nd« in these words: *'I 
hereby obligate tnyself that the above note shall ^ paid in, threo years 
from this 4th day of June, 1838," made in consecration that the payee 
will delay the payment until two years after th'*°aturity of the note, ii 
an original agreement, and demand and no»^® ^® ^^ot necessary t> 
charge the signer of the memorandum^— *i2e^^» -^^^"^ ^ ^^'i 17 0K» 
5., p. 128. (1848,) 



MINOR, 

A tenant in tail, on attaining his mai^ty, barred the entail in oertaia 
moneys, the produce of land sold by b'^ guardian to the Great Western 
Railway during his minority, and pirated a petition to the Caurt for 
the payment to him of the purchase^'o^ys* and of the costs, charges, 
and expenses, incident to the apf^ation. The order was made as 
prayed.— £a? T^rte Marshall, 4 Rahy ^**^* *•>!*' ^®- F^^' (1Q48.) 

MiS^MEANOR. 

All those who aid or abeV^^ conmiission of a misdemeanor are prin« 
cipal offenders. * , 

Therefore one who deiy^^ a house with the intent that it shall be 
kept, and which is accordi^ly ^®Pt ^or the purposes of public prostitu- 
tion, and who derives a f^^^ ^^^ ^^at mode of using tlte property, n 
punishable by indictme/ ^o'' a misdemeanor.— T^ Peoj^Yi Enan tt 
aZr4D6m(>Vfi.,p. If- ^^ ^^ a»49-) 

MISREPRESENTATIONS. 

Mi^representey^"' whether wilful or accidei^al, is a ground £>ri lie- 
fbmfiiig a deed v contract ; but it must be of some material fact'^which 
the party mighf^ave placed confidence in, and not an opinion ; unless 
there be pecu)^^ circumstances of contrivance or abuse of confidenoe 
reposed: A^ ^^ must be shown, that the complaining par^ aicted on 
the mi^eprf^^ation or mistake induced by the party seeking to bind; 
him by thf**^^^^®^ evidence. — Tentmyer r. MiUower^ 6 Bar^s J?., p. 
AOt.' -Pa,' (I84d.) 
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rBsLL, J., ciX^ MiHer v. Henderwa, 10 Scrg. cj- Rawle, 290 ; finiM 
T, KaJhach, 14 Sei^ 4. Rawk, 159 ; C/^rifc v. Fartridgt, 2 J5arr, 13.) 

MISTAKE-SOLICITOR. 

In drawing up a dece©, the word " inquiry" was erroneously inserted 
for the word "sale." I^ame necessi^ry for the defendant to make an 
api^ioation to correct the,rror. Held, that the solicitor of the defend- 
ant nust bear the costs.-./,, re Bolton, 9 Beavan's R., p. 272. Evg, 
(1848.) ft '^ 

• 

» ' I 

MORTGAtE— AGREEMENT. 

Where one having a large mortgage on a farm, payable at a distant 
period^wiih six per cent, interes at the request of the mortgagor, who 
had laid m the farm in town lobfor sale, cancelled such mortgage and 
received ki lieu of it, thirteen sepi,ite mortgages for the same aggregate 
amount, oa thirteen distinct portii^ of the whole farm, payable when 
•the original mortgage was to be pa^ ^ith interest at seven per cent.^ 
and at the same time received from \q mortgagor five hundred dollars 
for granting the accommodation ; it ^g ^^^ that the transaction was 
not usurious. 

The advantages proposed to himsehby the mortgagor, and the pro- 
bable inconvenience and hazard to the m^^gee in the exchange of the 
securities, constituted the consideration fc the payment ; and there was 
no loan or forbearance in the case. — Neefuy^ Vanderveer, 3 Sandford^e 
Ch. R.,p. 268. N. Y. (1848.) ' '^ ^ 

MORTGAGE— FORECLOuRE. 

Where a bill was filed to foreclose a mortg^^ . which was a valid 
lien upon premises worth the whole amount due \ ^^Q}) mortgage, in- 
cludiog costs of foreclosure, but owipg to the ign^DQe or carelessness 
of the person employed to foreclose the mortgage^ subsequent pur- 
chaser, of the mortgaged premises, from the mortgagv^ ^^g ^ot made a 
party, and the bill having been. taken as confessed agav^ the mortgagor, 
a decree of foreclosure and sale was entered, and i\. premises were 
sold, for less than one third of the amount due upon tht^^ortgage, to a 
person who transferred his bid to the owner of the equity f redemption ; 
held, that 'the decree for a foreclosure and sale was a m^Q nullity, so 
far as the rights of the owner of the equity of redemption \yq concern- 
ed ; and' that it was a proper case ibr setting aside such de(^ u^^jj the 
sale under it, and for granting leave to amend the bill, upon \q applica- 
tion of the' complainants, on terms. . 

Where the executors employ a person not authorized to piQtice, to 
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£>recIose a mortgage due to the estate of their testator, and he forecloses 
the same in the name of another person, as solicitor, but from the ignor- 
ance of the person so employed by the executors, the mortgage is irre- 
gularly foreclosed, so that a part of the debt is lost, such executors are 
answerable to the legatees for the amount of such loss. — Wakeman el ah 
T. HazelUm et mx., 3 Barbour's Ch. /?., p, 148. N, Y. (1849.) 

After foreclosure, the mortgagee fairly sold the estate for less than 
what Was due to him. Heldy that he could not afterwards recover from 
the mortgagor, upon his collateral personal securities, the amount still 
remaining unpaid. 

Where a debt is secured by mortgage, covenant, and bond, ihe mort- 
gagee may pursue all his remedies at the same time. If he obtain full 
payment on the bond .or covenant, the mortgagor becomes entitled to the 
^ estate, but if he obtained part payment only, he may go on with his 
foreclosure suit and foreclose for the remainder. On the other hand, if 
he forecloses first, and the value of the estate proves insufficient to satisfy 
the debt, he may, while the mortgaged estate remains in his power, sue 
on the bond or covenant, but he thereby opens the foreclosure, and the 
mortgagor may thereupon redeem. — Lockhart v.' Hardy, 9 BeavatCa R.^ 
p. 349. Bng. (1848.) 



MORTGAGE— INTEREST. ^ 

# 
• 

A debtor on a mortgage bearing six per cent, interest, who at the end 
of each half year for sevyal years, pays seven per cent., taking receipts, 
each expressed to be for six months' interest, cannot have the excess, 
beyond six per cent., applied to extinguish the principal. — The New- 
York Life Insurance and Trust Company v. Mannings 3 Sandford's Ch. 
R., p. 58. N. Y. (1848.) 



MdRTaAGE— STEAMBOAT. 

The, mortgage of a steamboat, or other water craft, does not with- 
draw such craft from the operation of the law authorizing proceedings 
against her by name; and in the distribution of the fund made by the 
judicial sale of the craft, the mortgage must be postponed to the judg- 
ments. — Provost. et ah v. Wilcox et ah, -17 Ohio R., p» 359. (1848.) 



• MORTGAGE DEED-i-OMISSION. 

A party to a mortgage deed, in the condition of which a material 
omission was made through the mere mistake of the scrivener, and con- 
trary to the, intention of the parties, is entitled, in a Court of Chancery, 
to have that mistake corrected, irrespective of any claim, by the adverse 
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party^of misapprehension on his part in the iportgage transacdon.-^-* 
Wooden v. HavUand, 18 Connecticut R^p. 101. ^1848.) 

• 

(Hawky cited J Madd,^ 49; Wathhirn^y. MerriUs, 1 Day, 139; 
Peters v. Goodrich, 3 Conn,, 146 ; SmOh v. Chapman, 4 Conn,, 344 ; 
Watson ei ah v. Wells, 5 Conn., 548 ; Wadsvoorih v. Wendell, 5 Johns. 
Ch., 224 ; Gillespie v. Moon, 2 JbAn«. CA., 585. 

Waite, J., cited Chamberlain v, 7%oiii|»onv 10 Conn., 25 ; Carter r. 
Champion, JS Conn., 259; Watson eU a/. v« WeUSf 5 Conn., 548; Smi^A 
V.' Chapman el aL, 4 Conn,, 344.) 



MORTGAGOR AND MORTGAGEE* 

Although a mortgagee of chattels acquires an absolute title to them 
at law on a default of paym^t at the -day, the mortgagor still has an 
equity of redemption which a Court of Chancery will enforce. 

And the mortgagee may resort to a Court pf Equity to foreclose the 
mortgagor's right. 

The mortgagor's interest may also be extinguished by a public sale 
of the property afler due notice. 

A tender by the mortgagor after forfeiture will not restore him to his 
former title, unless the mortgagee accept the money. 

But. if the mortgagee aecq[)t the amount, even afler forfeiture, such 
acceptance is a waiver of the fprfeiture, and the mortgagee's title is ex-- 
tingui^hed. ^ ' 

And, where the mortgagee, after the day fi>r payment had passed, 
sold part pf the property by virtue of a power contained in the mortgagei 
for sufficient to pay the mortgage debt with interest and expenses ; held, 
that this was equivalent to absolute payment, and that the* mortgagee's 
title to the chattels remaining unsold was' extinguished ; and the moit- 
gagee having afterwards sold the residue of the property, held also, that 
'such sale was a conversion of it, for which the mortgs^ee was liable to 
the mortgagor in trover.-r-CAartcr v. Stevens, 3 Dento M„ p, 33. N. Y. 
(18480 

A mortg^eepf persqpal property may waive his claim under the mort- 
gage, and. aUach the property to secure his debt, without violating any 
of the mortgagor's jights. — Buck v. IngersoU, 11 Metcalfe s R.fp\ 226. 
Mass. (1448.) 

A mortgagee or ^wnee of goods in a store, who has taken possession 
of the^ptoif^^nd goods, with the consent of the mortgagor or pawner, c^- 
not ipaii^taia an action of trespass against an officer for ente^'ing the store 
for t})e, purpose of attaching the goods at the suit of a creditor of the 
I'l'^i'^i^Vl^i^^Pf^'^^fy ^n(e$s the officer keeps possession of the store br.^ 
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an anreasonable length of time, so as to make himself a trespasser a» 
mUio.-^RmoIey r^ Rite, It MiUaff's R:, p. 337. Mass. (1848.) 
. A iflortgagee ma£ maintain an action on the case against the mori> 
" gagOf ; or a person claiming under him, for waste eommittpd upon tlh» 
" «n<>rtgag6d premises ai^er foiieiture of the mortgage, and after a d«;cre« 
Ibr £e sale of the mortgaged premisea has been obtained ; where th% 
mortgagor is insolvent, and the mortgaged premises are a slender secu- 
rity for, the mortgage debt. — Soulhworth et al. v. Van Peliy 3 Barbour^ 

Supreme Cdurt R., p. 397; N. Yl (1849.) 

I 

If a mortgagor of goodd. who is introsted with the poBsessIon, inter* 
mix them, purposely or through want of proper care, with his own goods, 
so that they cannot be distinguished, and consign them for sale to a third 
person, who sells them, the rhottgagee Is entitled to recover of the con- 
signor the value of the whole. — Willard v. Rice ct aL, 11 Meicalf's R., 
'p. 493:= ikf£W*; (1848.) 

XDeteey cited Ward y. Ayre, Cro. Jiic, 366 ; 2 Bl. Com., 405 ; 3 
Dane Ab., 117; Lupton v. White, 15 Ff#., 439, 442; Hurl v. Teft 
Eyck,^ Johns. €h,, 62; Bradcairidge v. HMmd,2 Blacif,, 377. 

Shaw, C. J., cited f/irt^wwjf y. Ryder, 2 Pick., 298; CohoiJl v. 
Beeves, 2 Campb., 576; 2 Kent Com., (3ci'eif.,) 364.) 



MOTION. 

In all cases where the party against whom a motion is made wonli 
have a right, in answer thereto^ to Explain by atlidavit the matters whicl 
constitute the foundation of the motion, he should be apprised, by the nc- 
tici3 of the motion, or by tiie papers upon whidh the motion is to be founc- 
^, of the grounds upon which the moving party relijCS to sustain his vM" 
tjdb.^Browef r. Brooks, I Barbour's R.,p. 423. N. Y. (1848.) 



MURDER. 

Where the prisoner shot at a person on -horseback, and declared thit 
he did so only with the intention to cause the horse to throw hini, aid 
the bftll took effect on'anothei* person and produced his death, the Court 
'held thi^ crime to be murder. 

If the iact of a porson which produe^cs the death of another, be jt- 
tended with tmoh cifcor^tances ns arc the ordinary symptoms of a wick- 
ed, depraved, and inalighant spirit, the law, from these circurnstancrs, 
will Imply malice, without refereiicd to what was passing in the person's 

' nilnd at the time he committed the aot*^— 7Vte Stale v. Smth, '4 Slrob* 

' hart's R,, p, 77. S. C. ( b848.) 



238 irOTBH»tN8URAlfCI COHPAUT, ETC. 



NEW TRIAL— FELONY. 

A Court of Oyer and Terminer has no power to grant a new trial, on 
the merits, after a defendant has been convicted of a felony. — The PeopU 
V. The Judges of DtUchess Oyer and Terminer, 2 Barbour's R., p, 282. 
a: Y. (1848.) 

(Strong, P. J., cited 1 Ch. Cr. Lawybd2; 3 Bl.Com., 388, Chris- 
tian's notes ; 6 D. ^ £., 625, 63S ; 13 East, 416; n. 6 ; The People t. 
Comsiock, 8 Wefid., 549.) 



NON-RESIDENT. 

A non-resident creditor who is only temporarily here, and not domi- 
died, may sue out an attachmefit against his debtor i^ho is a non-resi- 
dent ; even upon a debt contracted abroad. And it is not necessary the 
debtor shall ever have been a/esident here. 

it is sufficient for a creditor, in his application for an attachment 
against a non-resident debtor, to state that the debtor is indebted to him 
in a specified sum', arising upon a contract. — Jn re .Marly, 2 Barbour's 
R., p. 436. N. Y. (1848.) 

(Edmonds,^, cited Robbms v. Cooper, 6 Johns. Ch., 190 ; Experts 
Caldwell, 5 Cowen, 293 ; 1 R. L., 157.) 



NOTARY. 

A notarial certificate is evidence of the presentment of a note for 
'payment only when the notary himself made the presentment; and 
where in his certificate he stated that he had caused the note to be pre- 
sented, it was held, not to be evidence of the fact. — Wamick v. Crane, 4 
Denio's R,,p. 460. JV. Y. (1849.) 



NOT-E— INSURANCE COMPANY. 

A premium note was given in advance for the security of dealers, to 
A mutual insurance company, payable in one year. While the note was 
lunning, the makers took out insurances in the company, on which the 
premiums were niore than half the amount of the note, and paid tbe same 
at the end of the year ; and instead of deducting the amount from the 
premium note, they renewed the latter, by a new note for the whole 
amount, payable one year af\er date. The company having failed 
during the second year, it was held, that they were liable for the whole 
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p ... 

of the second note, Jid could not claim a deduction for the premiums in- 
curred during the Irst year.-*-Hon£ el al, v. Ballin et aLf 1 Sandfard't 
Superior Court R.,J. IQl. N.Y. (1849.) 



NOTE— PRESENTMENT. 

A presentment)f a promissory note on the last day of grace, and a 
refusal to pay, wit notice to the endorser on the same day afler three 
o'clock, renders th endorser liable. — Coleman v. Carpenter^ 9 Barr^s R 
p. 178. Pai (U9.) 

(Gibson, C. J.cited Haynes t. Birks^ 3 B. ^J- P., 602 ; Burridge v. 
Mannersj 3 Camp. 193 ; Hume r. Peploe, 8 East^ 169 ; Ex parU Mo- 
Kne, 19 Ves., 216 

NCffi: PAYABLE AT BANK— USURY. 

' Where a no' held by a baik is payable at the bank, no fisrmal de- 
mand of the mapr is necessary in order to charge" the endorser. It is 
sufficient if the laker have no funds there at its maturity with which to 

pay it. * 

A party obtning a discount or loan may receive other paper of the 
lender payablen time, of less actual value than the^ sum secured to be 
paid to the leipr, provided it is given at the bond fide request of the 
lender, and fa his accommodation, and there is no intenticbi to take 

usury. 

But it is nl enough to repel the imputation of usury, that the propo- 
sal to receive Ach paper comes from the borrower instead of the lender; 
and where, irtich a case, the jury were instructed that if the borrower 
took the papelit his own request, and it was not. forced upon him, the 
transaction W free from usury, held, that the charge was erroneous.— 
GilleU v. Avjll et al.^ 5 Denio'* JR., p. 86. N. Y. (1850.) 

(Whitti/EY, J., cited Bank qf the United Stales v. Cameal, 2 jPe/., 
543 • Berkfe Bank v. Jones, 6 Mass,, 524 ; Ogden v. Bahhin^ 2 
Had, 112 ;7Uario Banh^v, Sckermerhom, 10 Paige, 109.) 



NOTES. 

Wher^ne -selling land takes notes for the purchase money, with 
personal purity, and afterwards, in pursuance of the contract of sale, 
executes jecd for the premises, by which the vendor's lien is destroyed, 
the suretjpon the notes is not thereby discharged. — Coombs v. Parker 
et aLy IViio R., p. 289. (1848 ) 
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(GhoUon 4* JUinffT and Lowe, cited Neimewicx y. Gahn^.3^ Poigt^ 
651 ; Gr^/ton Bank v. ITen/, 4 2V. H., 221 ; Aing* v. Strong, i(PPaigt, 
16 ; Mohawk Bank v. Ton Hmif, 7^ Wend., 117 ; JPnn^ v. Clarkson, 1 
JBam. <^ Cress. y 14 ; . 1 Story's Eq. Jur^t %th ed,, 568 ; Macdonald v. 
JBf//, 3 E. T. Moore, 315, 33Q ; Cassel v. Biler, 2 Sim. ^ S/u., 457 ; 
Farmers' Bank of Canton v. Raynolds, 13 0^>, 84 ; Hayes v. PTard, 4 
Johns. Ch.f 180 ; 1 Story*s Eq. Jur., see. 499a, b, c, (f ; 11 Fng. Ch.y 
128 ; Brush v. Kinsley, 14 O^io, 20 ; 8 £|^. CA., 338 ; ifenley v. 
Stemmons, 4 iS. Monroe, 131 ; fvrA: v. Chriman, 3 £. Monroe, 50 ; 
Woodward v. C/^g^, 9 il/a., 317. 

^ Jolffls, contra cited Mayhem v. Coombs, 1« C^ib; 426 ; Com. i?onl; 
LaAre jBWe v. Western Reserve Bank et ah, UOhio, 444 ; Ptawn e/ al. 
▼. Ewing^s AdmW, 3 0/tio, 280 ; Farmers* Bak of Canton v. RnynoJds, 
13 OAio, 104 ; C/mtoit jBani^ (f Columbus v. .^ire^ e/ a/., 16 Ohio, 482 ; 
13 Verm., 315 ; 7 JWw*., 497 ; 9 Watts ^ Ser., 36.) 

Notes payable in a particular place are go\med as to their validity, 
nature, obligation, and interpretation by the W of the place of per- 
formance. — Tyler v. Trabue, 8 Bet Monroe*s R p. 307. Ky. (1848.) 

 

(Smreov, J., cited Story^s Coffict of Lam 2S^; 2 Kent^s Com., 
893| 394 ; Con ^ DUdt t. United StaUs, 6 PeUt 203.) 



NOTICE. 

Jt is not essential to the \'alidity of a notice, at it should be stated 
therein who was the owner of the note or bill, oat whose request the 
notice was given. When a notice is signed by aotary public, he is to 
be presumed to have been duly authorized by th4iolder of the bill or 
note, whoever he may be. 

If notice of the non-payment of a note, thougUeft at aa knproper 

•place, be^nevenheless, in point of fact received Uue time by the en. 

dors^r, and so proved, or could frdhi the evidence (properly presHmed 

by the jury ; it is suflicient in point of law to chge the endorser. — 

. Bradley V. Dam, 26 Maine R.,p. 45. (1848.) 

' (WiflTMANi C. J*, cited Shed v. Bretl, I Pifik., a ; Mills v- Bank 
of U. S., 11 Wheat, 431 ; Bank ff Utica v. Smi 18 Johns., 230 ; 
Warren v. Gilman, 17 Maive, 360 ; Bank of U. S^. Corcoran, 2 Pe- 
' iers, 121 ; Dana v. Kimball, lU Pick., 112.) 



NOTICE— BANKRUPTCY. 

To a declaration &r goods sold, the defendant ple<ed that he trans- 
ferred to plaintiff promissory notes made by L. & CTo.i^c.y which plain* 
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tiff accepted on account of tbcrdebt, and that plaintiff did not, whhin a 
reasonable time, present them. Keplication« that on the day before the 
transfer, and without the knowledge of plaintiff, L. & Co. " became and 
were bankrupts and insolvent," and that they " continued such bank- 
rupts," &c., and unable to pay the notes : that afterwards, and before a ' 
reasonable time for presentment, plaintiff discovered the bankruptcy, and 
that, within a reasonable time after such discovery, d^c, he gave de- 
fendant notice of the premises, and ofiered to return the notes: rejoinder, 
that plaintitiT did not give the notice till after the expiration of a reason. 
able time for presenting the notes ibr payment* Demurrer. 

Held, that the plaintiff was only bound to give such notice within a 
reasonable time after he acquired the knowledge, and not, necessarily, 
before the expiration of the time for presentment. Judgment for plain- 
tiff. — Robson V. OUver ei al.^ 10 Queen's Ben^h R^ p> 704. Eng. 
(1850.) 



NOTICE— SALE. 

* 

Where by the terms of a deed, the trustee is required to give notice 
to the bargainer of time and place of sale ; the giving of such notice is 
in the nature of condition precedent, and if such notice be not given, the 
Bale is void, and communicates no title to the purchaser;— ^-Hemi^r^cm et 
al. V. Galloibay, 8 Humphreys' i^.,p. 692. Tettn. (1849.) 



OBLIGATION— IMBECILITY. 

To set aside obligations, on the ground of mental incapacity, it is not 
necessary to prove partial derangement. It is sufficient if there, appears 
such weakness of mind as to incapacitate the party to guard himself 
against imposition and undue influence. — Johnson v. ChadweUi 8 Humph* 
reys' E., p. 145. Tenn. (1849.) 

(McEiNNET, J.y cited Story Eq. Jur,, sec. 234.) # 

OFFICER— TRESPASS. 

If a dwolling-house be so constructed as to be capable of being used 
ts a double house, or a distinct residence &r two families, each family 
having an outer door, and if the house be thus used by the families of A. 
and B., then an ofRcer who has an execution against B.,.and enters A.'s 
outer door, with A 's consent, has no authority to break open the door of 
B.'s room, which adjoins a room of A., for the purpose oi arresting B. on 
the ex'cdtion ; but if the door of B.'s room be of common use and pas- 
saf^e for (he families of X* and B., at the pleasure of botht either to go 
out of the house through A.'s outer door, or as a passage-way to the inte- 

16 
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rior of the hoii^j then 8Uph door is not priyik^ed es iin ioutftr. dooTt and 
the officer may lawfully enter it forcibly, for the purpcee of arresting B. 
—Sudman V. Crane, 11 Metcalf'a R.^ p. 295. M^s. (1846.) 



PARENTAL CONTROL. » 

For the purpose of settlement, a son is not emancipated before the 
age of 21, unless he marries and so becomes the head of a &mily, or 
contracts 'some other relation so as wholly and permanently to excludo 
the parental control. 

H. lived, tilt iie was 17 years old, with his father ; . he then volunta- 
rily ent^ered the local militia and was sworn in for four ^ears. He 
served as required by law 28 days in each year, and, during the residue 
of the time, worked as a weaver for wages, and maintained himself; saw 
his father occasionally, but never returned to live with him ; and at the 
age of 20 he married : — Held, that H. was emancipated on his marriage 
and not before, for that neither the service in the militia nor the employ- 
ment at other times as a weaver created any relation 'permanently ex- 
cluding parental control, and the emancipation by marriage did not 
relate back to the time when H. separated himself from his father. And, 
therefore, that H. derived from his father a settlement acquired by him 
between that separation and the marriage.-^ TAe Qv^en v. InhtibilanUof 
Scammondon, S Q^een'e Bench R., p, M9. Etig. (1848.) 

(Hall cited Rex v. WilmingUm, 5 Bam. Sf AMerson, 525.) 



PARENT AND CtlILD, 

A father « whose /miac»r daughter was. employed by a manufaotiiring 
company, at a distance of many miles from his residence, forbade them 
to employ her any further, and gave t^m notice that if .they should pou- 
tinue to employ her, he should demand three dollars and tifty cents per 
week for^her time an^ labor, without any deduction oi^ 4ny account what- 
ever, and also directed them not to pay or allow her any thing, either 
goods or money, on account of her labor. Heldy in an action of assump- 
sit by the father against the company, to recover, pay for his daughter's 
labor subsecjuently done for them, that he was entitled to recover only so 
much as her labor was reasonaibly worth, deducting the price of board 
provided for her by them, without any deduction for plotl)ing which they 
provided for her.^^Adams \.The Wioonsocket Companiff 11 Metcalf's /?., 
p. 827. itfa«*.( 184i3.) • . 

A daughter endorsed and delivered to her fathe]^, at his request, pro- 
nriasory notes owned by her, 09 his declaring to her that this yrns neces- 
sary in order to secure the pipperty fcgr her, and lipon no other consider- 
ation. ThQ ikther m^e a noiU, by which,, after ;aeveral .bequests, he 
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gave- the residue of his property to his exeoutbr, and ordered the said 
notes to be delivered to him in trust to invest said property and notes in, 
stock, and. to receive and pay over the income thereof to his daughter, 
.during heriife^ and to pay the principal, ^t her decease, to such persoi» 
as she might by her last will direct, ao^ in default of such will and di- 
rection, to pay the same to her heir or heirs at law, to have and to hold 
the same for ever ; and by a codicil he gave several legacies, to be paid 
after the decease of his daughter. He died insolvent, and the' money 
due on the said notes was claimed for his creditors. Held, on a bill in 
Equity brought by the daughter against her fether*s executor, that the 
notes were holden by the father in trust for her use and benefit ; that hia 
creditors had no claim upon them ; and .that the daughter had a right to 
terminate the trust, if she so elected, and to have the trust property re- 
stored to her by the executor. — Hunnewell v. Lane, 11 Meicaff^s R.^p. 
163. Mass. (1848.) 



PARTNERS. 

In an action against partners, the articles of copartner^ip orofro^* 
solution cannot be read by defendants, to show their respective dates, or 
the firm^ame, without c^y ling the- subscribing witness. 

Where a subscribing witness, three weeks before, inquiry for him, 
was shown to have been at bis mother's residence within the Stale, and 
about twenty miles distant — if inquiry for him is not made there, tjiere 
is a want of due diligence to. find him, Vvhicb will exclude proof of his 
signature. 

Nor can the handwriting of a deceased suisoribing witne^ be proved, 
in order to admit a deed, where there is another witness of whom no io* 
count is given. 

The name of a firm stated in the sarr. ia immaterial, if a. jcHUt oon- 
tract be proved. 

Partners are liable on a not^give^:by twa of them by. their norm as a- 
distinct firn?, if, by their course of business, they induce the belief that 
su^h was their firm-name. * * 

Where the notes of two partners composing a distinct firm are taken 
for a debt of a firm of which they are also members, the onus of showing, 
they were received in payment is upon the debtor. And this although 
the drawers be debtors of the firm for whose d#bt the notes were given. 
— Tarns V. Hflaer, 9 Jtlarr's K, p. 441. Pa. (1849.) 

Where a partner, who had already had a judgment as:ainst him, was 
put into the witness-box to prove the same debt against his copartner, 
but it did not appear on the record that he. was an interested party:— 
Held, that he was a competent witness.-;- Ctfyper v. Newark^ 2 Carring 
toH 4* Kirmn*s R\,p. 2A. Eng, (1848.) 



• 
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One partner has no implied authority to consent to an order for a 
judgment in an action againts himself and his copartner. 

.Though the Court will, in general, where a defendant b prejudiced 
by ih#act of an attorney in acting for him without authority, leave him 
to his remedy against the attorney if solvent ; that rule does not applyt 
when the defendant is in custody by reason of the unauthorized act, or 
where the plaintiff or his attorney is party to the wrong. — Hambridge v. 
De La Croupe, 3 Common Bench i?., p. 742. Eng. (1848.) 

(M^ULE. J., cited Sf4iad v. Salt, 3 Bifig.j 101 ; 10 /. B. Moore^ 389; 
Goddard v. Ingram, 3 Q. B., 839 ; 3 Ga/e 4* D., 46.) 

The liability of a partner for the acts of his copartner, done in be* 
half of the firm, cannot be held to extend to' illegal contracts; and 
therefore where money wns borrowed at usurious interest by rnie mem* 
ber, without the knowledge or consent of the other, the member nor par- 
ticipating in such contract is not responsible for the money borrowed. — 
HiUchms V. Turner, 8 Humphreys' B.^ p. 415. Tenn. (1849.) 

A partner has a right to borrow money for the use of the firm, and 
this principle sanctions the borrowing a 'bill or note for the purpose of 
raising money for the use of the firm ; provided not more than legal in- 
terest be paid for such note or bill. — HuteJtins v. Hudtan, 8 Humphrey*^ 
JR., p. 426. Tenn. (1849.) 



PARTNERSHIP. 

A joint-stock company to deal in land, is essentially a partnership, 
and land purchased by it as an article of trade is not subject to judg- 
ment and execution at the suit of a separate creditor ; and a purchaser, 
with notice, by a voluntary or involuntary conveyance of the interest of 
one of the partners, is to be postponed to a subsequent purchaser of the 
interest of the firm. — Kramer v; Arthurs, 7 Barr's R,, p. 165. Pa. 
(1848.) 

Partnership goods may be levied upon under an execution against 
one of the purtnera, for his si^'parate debt. 

The sale in such case may be restrained by injunction, till the inter- 
est of the partner is Hscerfkined. 

The interest of the partner is his share of the surplus,;aAer ail de- 
mands agrxinst thf^ firm, including those of the individual partners, are 
paid.— -P/tfce V. Sweeizer H ah, 16 Ohio R., p. 142.' (1848.) 

A m'^mhrr of a firm of dealers in drygoods sold a judgment in favor 
of the firm for corn. This was a misapplication of the effects of the 
partnership, and the purchaser of the judgment wfth a knowledge of the 
misapplication of the effects, took by his contract no right to receive the 
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proceeds of the judgment. — Vance v. Campbell el a/.y 8 Humphrepe* R.p 
p. 524. Tern. (1849.) 

Two partners trade upon the name of one of them only, and upon ft 
dissolution, that one continues the business, the other retiring; but no 
apparent change takes place in the firm. By the agreement on the dis- 
solution, the stock in trade belongs to the continuing partner, who after, 
wairds becomes bankrupt. The stock in trade is sold by his assignee as 
his separate property, and the retired partner, though cognizant of the 
fact, mak^s no ohjeciion or claim on the' continuing partner becoming 
bankrupt: — Held, that the stock in trade was not in the reputed owner* 
ship of the two, but ought to be administered as the separate estate of 
the continuing partner. — Ex parte Wood et aL^ 1 De Gex's R., p. 134. 
Eng. (1849.) 



PARTNERSHIP— AGREEMENT. 

# 

Where two persons commence living together, and planting in part- 
nership, with nearly equal means ; and the additions made to the capital 
stock -by each not greatly disproportioned, and the partnership continues 
thus during a series of years, and until dissolved by the death of one of 
the partners, without any previous division of profits, each of the parties 
will be entitled to 9,n equal share of the profits of the partnership ; and 
to an equal share of all property purchased by either, whether real or 
personal, whether in their individual or joint names, during the existence 
of the partnership. 

Where two persons, planting in partnership, speak of making an 
agreement that the survivor shall take the whole property, such conver- 
sation will not be evidence that such an agreement was made; and 
where, after the death of one of the parties, the survivor seeks letters of 
administration ujx>n the property of the deceased, to which the right, by 
virtue of such survivorship is aflerwards claimed, it will be held an ad- 
mission that no such right existed. — Quine v. Quine el p/., 9 Smedes ^ 
Marshals R., p. 155. Miss. (1848.) 



PARTNERSHIP— DISSOLUTION. 

If afler the dissolution of a partnership, leaving outstanding debts, 
which remain unpaid, an insolvent partner sells to a third person a part 
of the purtnership property, for the purpose of raising money to pay his 
individual debts, and the purchaser, a^ the time of the purchase, has full 
knowledge of the insolvency of such partner, and of his object in making 
the sale, the sale will be adjudged fraudulent and void. 

Afler the dissolution of a partnership, all the partners must unite in 
the transfer of a partnership security, in order to vest the title in the 
transferee. 



After the cRsfelrition of a ^airtiietBhip^ ireithet* tf thfe pait^k^ t^aA 
make any disposition of the partnership property, in any mattner incois 
aiatent with the primary duty incumbent on all the partners, of winding 
U]^ th^' whole coiicerms of the pa^tnel^hip. 

Edch partner upon the dissolution,* has a H^ht to i^iiire, in ^e first 
place, thkt th^ partnership funds be directly and re^latly app^Hed to the 
discharge of th& partnership' debts, and afler these are dischai^ged, to 
have his share of the residue of the partnership fdnd^. 

If, aflbr the dissolutibn of i\ {Partnership, either of the partners make 
anfy ilisb.Of the pa'rtnership property, inconsi^^nt wiih ^e Winding up of 
its affairs, it is a fraud on the copartners, and on the creditors of the 
partnership ; and a Court of Equity will interfere, and take the property 
out bf thehattids of such partner, by the appointment of a feoeiver. 

After dissolution^ either of the partners may receive paynieiit of tb^ 
debts due the partnership, and apply the moneys received, in payment of 
the partnership debts. 

Where a partnership is dissolved by effluxion of time, ox by mutual 
consent, the qualified joint tenancy between the partners is not destroyed, 
and a tenancy in common created, until all the partnership debts and 
liabilities are paid and discharged, and nothing remains to be done but to 
divide thfe surplus between the parties. — Goerlner et at. y. The Tnu' 
iees of -the Village of Carihjohdrie, 2 BarhdurU R., p. 625. JY. Y. 
(1848.) 

This was an application on the part of Christian Anthony for a i*uW 
to set aside the satisfaction, given by Groertner, one of the plainti€s, of 
the judgment obtained in this cause. The action was brought on a draft 
given by the defendants upon their treasurer, in favor of Groertner d& 
Anthony, the plaintiffs, for 8120 95, dated 30th March, 1846 ; not ne- 
gotiable. The plaintiffs, Goertner & Anthony, were partners, and stop- 
ped business in 1 844. This draft was .^iven for a partnership debt, due 
them at the time of the dissolution of the partnership. J. C. Anthony, 
on or before the 1st September, 1846," sold the draft to his father, Chris- 
tian Anthony, who paid J. C. Anthony the full amount thereof, in money. 
Christian Anthony sued the draft in the names of G. Goertner and J. C. 
Anthony, and recovered a judgment thereon on the 20th of March, 1847. 
Execution was issued on the judgment on the 22nd of April, 1847. Go- 
ertner acknowledged satisfaction of the judgment on the 10th of Septem* 
ber, 1847, on receiving from the defendants the amount of the judgment, 
exclusive of the costs, which were paid by the defendants to the attorney 
of^ Christian Anthony, who recovered thejudgment. Christian Anthony 
gave notice to the defendants that he was the owner of the draflf beS)re 
they paid the judgment to Goertner. Goertner also gave notice to the 
defendants that the draft belonged to him, and that he would settle it 
with them ; and the defendants raised the means and paid the judgment 
to Goertner, and Goertner executed and delivered to them a satisfaction 
of the judgment. When Christian Anthony purchased the draft from 
his son, partnership debts of Goertner dc Anthony were outstanding and 
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Qfipaid) which accrufid previous to th^ diasolutido :of th0 partnership. 
At: the tiroe of the sale of th(» drad by J. C' Anthony $o his father, the 
fermer was^ and had been for a long time previous, inQolvent, In N6. 
▼ember, 1646, J. C. Anthony mdd^ an asugnment pf all his real aad 
personal estate to his father, and 'other;»; and in. October, 1846, jbe coti- 
fessed a judgment to his father for 910,000. Christian Anthony when 
he purchased the draft from his spn, knew that it beloinged to the late 
firm of Goertner de Anthony^ that there were outstanding partnership debts 
due by the firm, and that Jacob C. Anthony was insolvent; and he al^ 
kctew that the moneys to be paid by him to J. C. Anthony for the draft, 
were to be applied to the payment of an individual debt of J. C. An* 
thony. 

RfggSi for Christian Anthony. 
MiUheUf for the defendants. 

•■-•«■, •• . 

Paige, J. — From the affidavit of Mr. Harris, the president of the dd. 

fendants,*'! ana bound to infer that the amount of the judgment, exclusive 
of the costs, was paid in good faith to Groertner, and that the satisfaction 
price was also executed in good faith. Mr. Harris swears that through 
the board of trustees of the village, he raised the mesms to pay the 
judgment, and did pay the same to Groertner. )Vnd there is no evidence 
in the case which shows that either Goertner was insolvent, or that the 
judgment was paid to him, in fraud of his late partner^ J. C Aiithonyi or 
of the partnership creditors of Goertner dc Anthony. While on the other 
hand, it is expressly sworn that at the time J. C. Anthony sold the draft 
to his father, he was intolvent ; that there were then outstanding part- 
nership debts ; that the moneys he was to receive from his father for the 
draft, he intended to apply in payment of his individual debts ; and that 
all these facts were known by his father when he purchased the draft. 
It seems also, that in the next month after the purchaise of the draft, J. 
C. Anthony confessed a judgnient to his father for $10,000 ; and in the 
succeeding month assigned all his real and personal estate to his father 
and others. Upon this state of facts there can be no doubt, that the sale 
of the draft by J. C. Anthony to Christian Anthony was a fraud, both"" 
upon Goertner, and the partnership creditors of Goertner & Anthony. 
The sale, being fraudulent, was void, and passed ho title to the draft to 
Christian Anthony. But, independent of the question of the fraud, I 
think that J. C. AntTiony had no power, after the dissolution of the part- 
nership, to assign the draft in question. After the dissolution of a part- 
nership, all the partners must join in the transfer of a partnership secu- 
rity, in order to vest the title in the transfer. — Sanjhrd v. Mickles <J- 
Forman, 4 Johns.^ 224, 228. 

The power of one partner to bind the firm ceases immediately on its 
dissolution, and the partners from that time become distinct persons. 3 
KerU^s Com.j sec, 43, p* 63, 2d ed. None of the -partners, after dissolu- 
tion^ can buy, sell, or pledge goods on account of the partnefship ; none 
of them Oani endorse or transfer the jtartnership securities to third per- 
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iOQs ; and none of them can make any disposition of the partnership 
property in any manner inconsistent with the primary duty, incumbent 
on all, of winding up the whole concerns of the partnership. Story on 
Party see. 832. On the dissolution of a partnership^ the partnership, in 
one sense, is considered as determined, but in another, as continued, until 
the affairs of the partnership are finally settled. And each partner, upon 
the dissolution, has a right to require, in the first place, that the partner- 
ship funds be directly and regularly applied to the discharge of the part- 
nership debts ;. and af^er these are discharged, to have his share of the 
residue of the partnership funds. Story on Fart., sees, 325, 326 ; IVil- 
son V. Greenwood^ 1 StoansUm, 460, per Lord Eldon. And if, on the 
dissolution of a partnership, any one of the partners makes any use of 
the partnership property, inconsistent with the winding up of its afiair% 
it is a fraud on the copartner, and on the creditors of the partnership, and 
a Court of Equity will interfere, and take the property out of his hands, 
by the appointment of a receiver. Crawshay v. Maule, 1 Swanston^ 
606, per Lord Eldon. But afler a dissolution, either of the partners may 
receive payment of the debts due the partnership, and give discharges, 
on receiving payment ; and may apply the partnership funds in payment 
of the partnership debts ; for these acts are in discharge of the (duties of 
the partners to wind un the whole partnership concerns, and to divide 
the surplus among them after all the debts are paid. Story on Fart.^ 
sec, 328 ; 3 Rentes Com,, sec. 43, p. 63 ; 19 Johns,, 143 ; King v. Smith, 
4 Car, ^ Fayne, 108. The dissolution of a partnership does not render 
the partners ipso fade mere tenants in common of the choses in action, 
and other property of the firm. The partnership still continues for the 
purpose of collecting and paying debts, with all the incidents which be- 
long to that relation. 6 Cowen, 441. A community of interest between 
the partners, in the partnership property, remains afler dissolution, until 
the affairs of the partnership are wound up. Ex parte Williams, 1 1 Ves., 
5, per Lord Eldon. Where a partnership is dissolved by effluxion of 
time, or by mutual consent, the qualified joint tenabcy between partners 
is not destroyed, and a tenancy in common created, until all the partner- 
ship debts and liabilities are paid and discharged, and nothing remains 
to be done but to divide the surplus between the partners. 

In case of bankruptcy, the bankrupt becomes incapable of acting for 
or binding the partnership by his acts. Story on Fart., sec, 389. By 
analogy, an insolvent partner ought also to he deprived of all power to 
act for the partnership. There is no doubt he is, after he makes a 
general assignment of his property. And before he makes an assicrn- 
ment, a Court of Equity will restrain him from interfering with the affairs 
and property of the partnership. And I have no doubt, if afler the dis- 
solution of a partnership, leaving outstanding debts, a third person deals 
with a partner known by him to be insolvent, and purchases from him 
partnership property, with the knowledge that such partner intends to 
a|)ply the proceeds of the sale to the payment of his individual debts, 
that the purchase would be declared fraudulent and void. Christian 
Anthony is in this predicament ; *and his purchase of the draft from his 
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fion is therefore void. And besides, as before remarked, he acquired no 
title to the draft, because Goertner did not unite in the assignment of it 
to him. 

Goertner, as a solvent partner of the late firm of Goertner & An- 
thony, had a right to receive payment of the draft, or of the judgment in 
which it was merged, and to give a discharge therefor. The moneyli 
received by him he is bound to apply to the payment of the partnership 
debts ; and if any surplus remains, to account for the share of J. C. An- 
thony to his assignees. 

The motion to set aside the satisfaction of the judgment must there- 
fore be denied, with 910 costs, to be paid by Christian Anthony. 



' PARTNERSHIP PROPERTY. 

In every case in which property has been held by partners, it Is 
necessary, to enable one of them to maintain an action at law for it, 
against another, to show a final settlement of the partnership concerns, 
and a distribution of the property to the party claiming, which, in effect, 
is a release of the rights of the other. — Riarl v. Wilhelm, 3 GUTs 12., 
p. 356. Md. (1848.) 

PAROL CONTRACT. 

Where payments are made upon parol contracts for the purchase of 
land, which are not completed, the money paid is recovered back by the 
party who jp&id it, because of the recision of the contract ; where, there- 
fore, money is paid on a parol contract for the purchase of land which, 
if the contract stands, is to go to a third person, on the recision of the 
contract such third person cannot insist upon his right to the money ; 
that right belongs to the party who paid it. — Beman v. Buck et of,, 9 
Smedes ^ MarshaWs JR., jp. 207. Miss. (1848.) 



PAROL EVIDENCE. 

Parol evidence is inadmissible to establish a written contract — ^tbe 
writing itself* must be produced — parol evidence may then be introduced 
to prove \he transaction free from fraud. 

If one purchase personal property, (as a mule,) londfde at sheiiff'fl 
sale, and take it into possession, and afterwards lend it to the execution 
debtor, this does not constitute fraud. « 

In trover it is essential to prove a conversion by the defendant, and 
title in the plaintifi*, in order to recover. — Stone v. Waggcfner^ 8 EngUsWs 
il.,p. 204. Ark. (1849.) 
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PAROL. TESTIMONY. 

Pltrol testiiHony oari only be' resorted to to explain a latent amb^ity 
arising upon the construction of a will ; and where the ambiguity ariaes 
fWmfi the palfol proof of extraneoUb facts, it may be explained by the lik« 
pr6of of facts ; but parol proof that the testator had contemplated a dif- 
fei'ent disposition of his property from that made by the will is not Admis- 
Bihh.—SUphens v. Walker, 8 Ben Monroe's R., p. 601. £y. (1848.) 



PATENT— FOREIGNER. 

A patent granted to a British subject, in his own name, for an inven- 
tion communicated to him by a foreigner, the subject of a state in amity 
with this countiy (England) is not void, although such patetft be in truth 
tak^rt but,' and held "by the grantee, in trust for such foreigner, — Beard 
\. EgertofiiS Common Bench R.^p* 97. Eng, (1848.) 

{Wilde, Ogk and Wehster cited Neits&n V. Harford, 8 M. 1^ W., 
806 ; 1 WehsUr P. C, 295 ; Nickels v. Haslafn, 7 M. J^ Gr., 878 ; 8 
Scoti N. JR., 97.) 



PATENT RIGHT. 

• 

A right to an invention, like every other right, may be dedicated, 
surrendered, or abandoned to the public ; and when so dedicated, sui> 
rendered^ or abandoned, it can never be resumed. 

When the original inventor of a *ew and useful plan to construct 
bridges, gave a special parol license to two persons to build bridges on 
his. plan, before his patent had been actually taken out ; it was held, 
not to be an abandonment of his right. — McCa^ v. Burf, 6 BarrU R., p. 
147. Pa. (1848.) 



PAUPER. 



Where a pauper becomes a charge ^upon a township in which she 
has not a legal settlement, that township is bound to maintain her, until 
aha is remoVed to her place of settlement under an order. And if she is 
permitted to wander to another township, the overseers thereof may have 
her ten^oved to the tbwnship where she first became chargeable. — Over^ 
seer^ ofMiHon v. Overseers of WiUiamspori, 9 Barr's J2., p. 46. Pa. 
(1849.) 
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PAtPfik--SETTLEMENT. 

Wnere an itlejgitimate child was born in one town of a mother having 
a i^ttlemerit there, at that time, but who afterwards, during the minority of 
the child,' acquired a settlement, by marriage, in another town, it was held, 
that the child took the new settlement of its mother thus acquired. — New* 
iowri V. Fdirfietd, 18 Connecticut R., p, 350. (1848.) 



PEfeJURY. 

Words imputing perjury to the defendant, spoken by the prosecutor 
whilst in the legitimate discbarge of his duty, are not actionable, and 
where the case was decided in favor of the defendant, and a motion was 
pendii^ to tax the prosecutor with the costs, the prosecutor said in de- 
fence of hirriself that the defendant had sworn falsely, and he had proved 
it : Held, that the prosecutor was protected against an action. — Davis v» 
McNeeSy 8 Humphreys^ iJ.,p. 40. Tenn. (1849.) 

The charge that one swore to a lie on the bath which he took as a 
viewer of a prpsposed altejration of a road, is not a charge of perjury. — 
Besivicky. Uhappetl, B Ben Monroe's R,, p. 486. Ky. (1848.) 

All wilful false swearing is necessarily corrupt. Hence, if in an 
action for slander in charging the plaintiff with perjury, committed on 
the trial of a cause, the defendant, to sustain a plea of justification,, 
shows that the evidence given by the plaintiff was false, corruption may 
be inferred. . 

Where, in an actio« for slander, the defendant justifies a charge of 
perjury, he must prove all the particulars which constitute the crime of 
perjury ; viz., the deliberate depc^fcon, the lawfully administered oath, 
the judicial proceedings the absoluteness of the matter testified to, it» 
materiality to the point in question direct or collateral, and its falsity, — ^ 
Hopkins V. Srhithf 3 Barbour's Supreme Court R,, p. 599. N. Y^ 
(1849.) . 



PHYSICIAN— AGREEMENT. 

Where the plaintiff was attending, as a physician, upon the father 
and mother of the defendant, under a contract with tne father, that, " if 
there was no cure there should be no pay," the defendant executed ta 
the plaintiff a writing, by. which he agreed to be " holden" io the pltin- 
tiff " for the payment of his bill for medicine and attendance** upon his 
father, and mother. And it was heldy that the undertaking of the de- 
fendant was* collateral, merely, to the fcontract between his father and 
the plaindff. 
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In such case parol evidence is admissible to prove the terms of tin 
original agreement between, the' plaintiff and the principal debtor, aod to 
show that the plaintiff has never complied with the terms, so as to ac- 
quire a right of action against the principal debtor ; — and if this fact be 
established, the plaintiff can maintain no action upon the guaranty. 

If a physician commence attending upon a patient, under a contract 
that if there is no cure there shall be no pay, he cannot recover for his 
services, or medicines, unless.he show a performance of the terms of the 
contract on his part. 

If the liability of the defendant is only collateral to that of another 
person, the action on book account cannot be sustained against him.— 
Smith V. Hyde, 19 Vermont R., p. 54. (184a) 



PLAN— PUBLIC SALE. 

» 

The proprietor of a town having made and exhibited a plan t'nereo{ 
and caused it to be posted up on the day of a public sale of lots, accom- 
panied by a written declaration attached thereto, that sales, past and fu- 
ture, were to be regulated and governed by it, is bound, as well as the 
purchasers of lots, to be governed by such plan in respect to all the ad- 
vantages and easements, as well as the disadvantages arising out of the 
plan. — RotoarCs Ex^ors v. Toum of Portland, 8 Ben Monroe* s R.^ p. 235. 
Ky. (1848.) 



PLEADING. 

In legal matters " a month '' means a lunar month ; but in commer- 
cial matters ** a month " always means a calendar month. 

If a plaintiff, in his particulars of demand delivered in the cause, do 
not give credit for any sum paid by Un defendant, but in it refer to " full 
particulars" already delivered, and tooso full particulars do give credit 
for a sum paid by the defendant, this will not dispense with the necessity 
of the defendant pleading such payment, and, if it be not pleaded, the de- 
fendant cannot avail himself of it at the trial. — Hart v. Autid/Sslon, 2 Car- 
rington 4* Kirwan*9 R*,p. 9. Eng. (1848.) 



POSSESSION. 

« 
A person having held actual possession of land for more than fifteen 

years under color of title, and being then ousted by another who is a 

megi trespasser without pretence of title, may recover in ejectment 

against such trespasser ; though it does not appear that the land has 

ever been granted by the Commonwealth. 

* A general judgment for costs against two defendants in ejectment, is 

proper, though one of them did not enter himself a defendant until there 
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had been one trirf of the cause, an^ a large portion of the costs had 
been incurred. — MiddleUm v. Johns ei aU., 4 Graitan*s jS., p. 139. Vtu 
(1848.) 

Where A. granted lands to B., reserving to the use of his father and 
mother during their joint lives, the possession of the lapd as a home and 
residence. for them, and at their death the possession to vest in B. : A. is 
entitled to recover the possession during the lives of his father and 
mother upon their ceasing to occupy the land. And they have no power 
to alienate the possession, and bar the right of K.-^Chappel v. Row^ & 
Barr'g R., p. 72. Fa. (1849.) 

s 

POSSESSlbN— MORTGAGE. 

Where, at the time of the execution of a mortgage, a person other 
than the Tiortgagor is in the actual possession of the mortgaged premises^ 
such possession is sufficient to put the mortgagee upon inquiry as to the 
rights of the person in possession ; and he cannot claim protection against 
such ri^t^ as a bond fide mortgagee without notice. — Braman v. WiU 
.kinsan^ 3 Sarbour's Supreme Courl R,, p. 151. iV. F. (1849.) 

(Hasris, J.y cited Spofford v. Mannings 6. Paige, 383.) 



POSTMASTER— LIABILITY OF. 

Where a person having an account against the post-office depart* 
ment, for carrying the mail, presented the same, receipted by him, to a 
postmaster, who gave him a receipt therefor, agreeing to forward the 
same to the department, and to pay the amount to him, if paid by the de- 
partment ; Heldy that an action \vpu1d lie against the postmaster upon 
his receipt and undertaking, on its being shown that he had received the 
money from the department ; or that that item in his account had been 
audited and placed to his credit ; without regard to the general state of 
the accounts between him and the department — Htuldock v. Keiseyt 3 
Barbour's Supreme Court H.,p. 100. JV. Y. (1849.) 



POWER OF ATTORNEY. 

A power of attorney executed to a third person, authorizing him ta 
sell mortgaged premises on defaalt of payment, for the benefit of the mort- 
gagee, is a valid power for such pnrposo ; and afier a bond fide salo 
n)ade under the power, proper notice having beoii giv( n by the i dvor- 
tisement, no equity of rrdcmption remains in the mortgagor, or those 
claiming under him. 

Such sale will be binding, though made during the pendency of 3 
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IhII in Chaneerjr to for^lose the mortgage.-— JJrMcte^ v. SUmgkkm^ 17 
Ohio Rt, p. 482. (1848.). 



PRESUMPTION. 

The presumption of paymenti which the law allows at ih^ ezpirlion 
of twenty years after a debt becomes due, is an act of tenderness towards 
the debtor, which is sustained by the absence of evidence, and like other 
presumptions, it must yield and give way before any circumstancea asd 
facts on which the mind can rest ' satisfied, and by which it is. rebutted 
or repelled. 

"" Where more than twenty years had elapsed afler a bond became due 
and payable, a settlement took place between the obligee and the obligor 
of their respective accounts, including the said bond, and the obligor then 
acknowledged the bond to be still due and unpaid, it was heldy that this 
rebutted the presumption of payment arising from lapse of time. — Ebf 
V. Eby'g assignee^ b JBarr's R.^ p. 485. Fa. (1848.) 

The law presumes every man to intend the legal conaequences which 
flow from his pwn voluntary acts. 

Accordingly, when it is apparent that the efiect of the debtor's prefer- 
ring a fictitioqs debt, in an assignment of his property for the benefit of 
creditors, must be either to defraud the hondjide creditors of the assignor, 
or to delay and embarrass them, in the collection of their debts. Courts are 
bound to consider, that the assignment AKas. executed with that fraudulent 
intent. And if so, then they are also bound to declare it illegal and void 
as against such oreditor^ as seek to avoid it.'r- Webb v. DdggeU^ 2 Bar- 
hour's R., p. 9. N. Y. (1848.) 



PRINCIPAL AND ACCESSORY. 

One indicted as principal, cannot he oon^victed on. proof showing him 
to be only an accessory before the fact. 

As an assault, with intent to commit murder, is made a felony by the 
penal code, it is an offeree, to which there, may be acoessories. 

Where the jury, upon an indictment for assault and battery with in- 
tent to commit murder, and for an ordinary assault, return a general 
verdict of guilty, or a verdict finding one defendant guilty of ai> assault 
with intent to kill, and the other, guilty of assault and battery, without 
assessing a fine, it is no ^rror for. the Court to send the Jury out with in- 
structions to return a final verdict.-^ifi^Aetf v. The SUie^ 12 Alabama 
iJ.,p. 458. (1848.) ' 

In criminal cases, a principal is a competent witness against an ac- 
cessory. So also are accomplices against their copartners in crime*-— 
The People v. Lohmfln, 2 Barbomr's R., p. 216. . N, F. (1848.) 
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(Strong, P. J., cited n^ Fecple v. W^pph, CoiMii, 70T; Tke 

People y. CostellOy^iDenifi, 82.) 



PRINCIPAL AND AGENT. 

A. directed his agents to invest part of his balance in their hands, in 
the purchase of J&4000 stock, in the names of himself and his wife, in 
trust for his infant scm. The agents made the purchase in the joint 
names ; but without any trust expressed, becauscy as they afterwards in. 
fornned A., the bank objected to tf||ft5t accounts appearing on their books* 
A. allowed the stock to remain without any trust being declared, and re- 
ceived the dividends of it down to his decease. Held, th&i neither hio 
son nor his wife (who survived him) were entitled to the stodc, but that^ 
it formed part of his assets. — Smith et aL v. Warde, 15 Simons' R,, p. 
56. Eng, (1848.) 

(Bethel axid Baily cited Shane v. Cadogan, 3 Sugd, Vend, 4pp.. ^; 
Ward V. Audland, 8 Simons, 571 ; 8 Beav,, 201 ; GaMel v. Gaskel, 
2 Young ^ Jerv., 502 ; Beatson v, Beatson, 12 Simons, 218 ; Dillon v. 
Coppin;4: Myl ^ Cr., 647.) 

A principal, who neither authorizes nor rectifies a wilful trespass com* 
mitted by his agent, is not liable therefor. 

Nor is a corporation liable for a wilful trespass of a person employed 
by it, althoi^h. tbe^ act be authorized and sanctioned by the president and 
general agent thereof. 

The plaintiff's boat was run iutp and damaged . by the wilful act of 
the captain of the defendant's boat. .The trespass was also sanctipned 
and approved by one who was the president of the defendant's corpora- 
tion^ and the general agent and manager of its business. Held, that the 
corporation, was not liable for the. collision.-T-FancferiW// v. The Rich" 
mond Tvr^^e Company, 2 CQmstack's R,,p, 479. iV; F. (1850.) 

( Wood cited Paley on Agency, by Lloyd, 379 f Story on Agency^ 
sees. 309, 310; Wright v. Wilcox, 19 Wend., 343- Richmond Turn^ 
pike Co. V. Vanderbilt, I Hill, 480.) 

Admissions of an agent, to be binding on the principal, must be made 
at the time of doing some act in the execution of his authority, in respect 
to the property wjth which he is fntrusted as agent. — BofuinnaH v. Chap' 
man, VS' Alabama R.,p 6il. (1848.) 

(Dargan, J.J, ciXed Gr^enl. Ev., sec* 113;' Story on Agency, sec, 
134-7.) 

When an agent sells land in the name of his principal, without au- 
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thoiity to bintf the principal, and the principal on being iaibrme^ of the 
■ale refuses to ratify and confirm 4t, the vendeg may abandon the land; 
and the principal cannot, by afterwards offering to confirm it, enforce tm 
caatmct^Wilkinson v. Harwell, 13 Alabama E.y p. 660. (1848.) 

(Dargan, J., cited 6 Leigh, 175 ; 6 PaigCy 288 ; 2 Bibb, 98 ; 1 
Humph., 294.) 



PRINCIPAL AND SURETY. 

If a principal in procuring one to l||Come his surety, commits a fraud 
upon the surety, either in suppressing or misstating facts, and the credi- 
tor has no knowledge of and gives no assent to the fraud, the surety will 
be liable to the creditor. — Graves v. Tucker, 10 Smedes ^ MarshalTt 
JS., p. 9. Miss. (1848.) 

Any act of the creditor, after judgment against principal and surety, 
which injures the surety or increases his risk, or exposes him to liability, 
will dischargettiim. 

When the creditor has judgment against both principal and surety, 
and dismisses a levy against the property of the principal, sufficient to 
pay the debt, the surety is discharged. — Brown v. Ex'rs of Riggins, 3 
Keay^s R., p. 405. Go. ( 1848.) 



PRINCIPAL AND SURETY— AGREEMENT. 

Where a judgment has been recovered against the principal debtor 
and his sureties, and a third person afterwards agrees with the creditor 
to become security for the payment of the debt, upon an agreement with 
such creditor that the new surety shall have the benefit of the judgment, 
fi>r his protection and inde^^lity, he has a prior equity over the first sure- 
ties, and is entitled to enforce the collection of the judgment for his own 
benefit and protection. — La Grange v. Merrill ei ah., 3 Barbour's CL 
lJ.,p. 625. N. Y. (1849.) 



PRIVILEGED COMMUNICATIONS. 

Where«the clerk of the plaintiflTs attorney ^ent to defendant's attor- 
ney for the object of effecting a compromise, and what he said was saiil 
with a wish of afiecting it : — Held, that all that passed was privileged^ 
as being a negotiation to bring about a compromise. — Jardine v. S&ri- 
dan, 2 CarringUm ^ Kirwan's R., p. 24. Eng. (1843.) 



Communicatioiis to an attorney are not protected, unless lie was em* 
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ployed as an attorney, and then he may state facts other than those 
which were confidentiayy communicated, or which came to his know* 
ledge whilst acting in that capacity. — Beeson v. Beeson, 9 Barr^s £., p. 
279. Pa. < (1849.) 

(Belli J., cited f Greenhaf Ev,, sec, 244; Levers v. Van BusTcirk^ 4 
Barr^ 309 ; Lery v. Pope^ 1 Mo, ^ Ma,, 410 ; Brown v. Payson, 6 N. 
Hamp., 443; Chirac y. Reinicker, 11 WheaL, 280.) 

Malice is implied from making of a slanderous charge, or a libellous 
publication. But if it appear that the words were spoken, or the publi- 
cation' made, upon a jnst occasion, the communication is privileged, and 
express malice must be shown in order to maintain an action. 

Where a sheriff, having levied upon certain cattle;which were subse" 
quently. driven away, employee^ the defendant, a student at law, to ascer- 
tain the facts and advise him what to do, who afterwards wrote to the 
sheriff that he had ascertained that the plaintifThad been seen driving 
off the cattle, and he had no doubt but that the taking was felonious, and 
advised him to prosecute the plaintiff for larceny ; hefd a privileged com. 
munication, for which an action would not lie without proof of actual 
malice.— Washhwm v. Cooke, 3 Demo's R.,p. 110. N. Y. (1848.) 

 
A letter written to a bishop, informing him of a report current in a 
parish in his diocese, that the incumbent of a district in that parish had 
Qollared the schoolmaster, and that a fight ensued between them, is a 
privileged communication if such letter was Wfitten to the bishop hon- 
estly, to call his attention to a rumor in the parish which was bringing 
scandal on the church, and not from any malicious motive ; and it is nol 
material that the writer of the letter did not live in the district to the in- 
cumbent of^ which the letter refers. — James v. BosUmj 2 CarringUm <f» 
Kintan*i R,, p. 4. Eng. (1848.) 



PROMISE. 

Where a promise is made for a valuable consideration to pay a debt 
due bx* the promisee, a right of action accrues after a reasonable time 
fer performance has elapsed ; and it, is immaterial to the right of reco* 
very, whether the promisee has paid the debt or not. — Dayton v. Gunni* 
aon,9 Barr'sR.,p.M'J, Pa. (1849.) . . 

A promise to settle a liquidated demand, respecting which there wan 
no dispute between the parties, is a promise to pay it. 

Where the maker of a promissory note, after presenting his petition 
to be declared a bankrupt, promised the holder to pay it, and afterwards 
obtained his discharge ; held, that the promise was binding, and saved 
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the debt from the operation of the discharge. — StiboeU v. Coope, 4 Be- 
fUo's iJ., p. 225. N. Y. (1849.) 

(Bronson^ C. J., cited Pinkerton v. Bailey, 8 TTeiul./eOO.; RoherU 
y. Morgan, 2 £«p., 736 ; Brix v. Braham, 1 ^ing., 281 ; TboA:^ v. 
Poane; 2 HaU, bS8,y 

Where a promise is made td one person fer ,the benefit of another, a 
suit may be maintained thereon, either by the promisee, or the person for 
whose benefit the promise is made. — Steene v. Ayiesworth^ 18 Conneeti' 
cutR,,p.2U. (1848.) 

(Williams, C. J., cited Bdll v. Chapman, Hard., 321 ; Dutton. v. 
Poole, 1 Vent., 318; S. C. Sir T. Ray, 302; S. C. 2 Lev., 210; 3 
KeblSf' 815; 1 Com, Dig. Ut. action on ike caae upon assumpsit., E.a; 
Garrett v. Handiey, 4 B. /f- Cress., 664; 10 Engi Com. Law^ A39.) 



' PROMISE-^BANKRUPT. 

An absolute promise bjr a bankrupt to pay a debt discharged by cer. 
tificate is binding, though not made to Xhe creditor or his authorized 
agent.— Mci^m&y V. 0*Keson,b Barr's R., p. 369. JPa, (1848.) 

In error from the Common Pleas of Juniata. 

Tlie plaintiff in this ^pase having given in evidence a judgment against 
the defendant, who was a certified banlcrupt, proved by Shirlock that be 
had a conversation with defendant relating to this judgment, for which 
the witness's father was security to the plaintiff; that he said to defend- 
ant — people said his father would have to pay it; ta which defendant re- 
plied, the account was just, except the price of one sheep, for which he 
had no credit, and he would pay it. Another witness proved he also 
had a conversation with defendant, who said he would pay the debt. 
Neither of these witnesses had been employed by the plaintiff in the 
matter. 

The Court (Hbpburn, P. J.) instructed the jury that the whole case 
turned on the testimony of Shirlock ; the discharge in bankruptcy was a 
release of the debty blit the moral obligatioB was sufficient to support a 
promise. If that was believed, the plaintiff was entitled V> & vendict. 

Fisfier and Watts, fcr plaintiff in error. — When it is said the moral 
obligation which exists between a discharged bankrupt and his creditor, 
is such as will be a good consideration for a promise to pay the old d^bt, 
it must be received wixh tl^ese qualifications : That the promise must be 
made to the creditor himself, or to some one representing the creditor's 
interest, or so connected with the subject as to induce bim, through in. 
tercst or agency, to receive the promise and communicate the same to 
the pluintiif for his acquiesc^ce and sanction ; but a naked declaration 
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to a stranger, accidentally made without any design that it should be 
communicated to the creditor or relied upon by him, has not the qualities 
of contract upon which an action will lie. The plaintiif's cause of ac« 
tion in this case rests entirely upcxi the deposition of a single witness, to 
whom the alleged proitiise was made, whose tejstimony shows that he had 
no agency in 0ie matter, no right to receive the promise, and was under 
no obligation to communicate it, but an entire stranger to the transac? 
tion. For the plaintiff in error, it is contended that the loos^ declarations 
of a party casuaWy made, have none of the sanctities of a contract, nor 
intended at the time to have been such, cannot create such an obligation 
as will maintain an action in the absence of any bene6t to him who 
made the declaration, or any loss by him for whose benefit it is alleged 
it was made. 

Parker and Reedy contra. — The rule is well settled, that where one 
makes a promise to another, for l^e benefit of a third person, that third 
person may maintain an action on such promise. The leading case is 
Dution and Wife v. Poole, 2 Lev., 210. This case has undergone much 
critical examination, but it stands now fully confirmed ; 1 Bos. Sf Pvfl,^ 
101, in note; 3 Bos, Sr Pull, 149 ; 1 Veniris, 6, 318, 332 ; Courp., 443, 
437; Dough, 146; 1 Jolms., 139, 140; 12 Jolms,, 27.^ ; 7 J0hns. 
Ch.^bl) 6 Wails, IBS, 

But the case in hand does not require a principle to Hhis extent to 
support it. By the bankrupt law, it is the remedy, not the debt, that ia 
taken away. It requires rio new contract to impose the moral obliga- 
tion to pay. It only requires the' removal of the impediment to an ac- 
tion. Any waiver of the effects of the certificate of the bankruptcy is 
enough. This waiver needs no new consideration. This obviates the 
difficulty suggested in son^e of the easels, of no consideration moving 
from the bargainee where the promise is to a third person, it is similar 
to a promise which waives the benefit of an 'irtsolveOt law. Such pro- 
mise is good, though made afler suit brought. It cannot^ therefore, be 
considered as the basis of the action, but as the removal of some in) pedi- 
ment in the way of it ; 4 Wiash. C. C, 80 ; 3 Wash. C, C, 404. It 
is the^mer* waive, of a personal privilege, which any one may do al 
any time.* 

Cases without wumber show, that the promise of a banlcrupt to pay a 
dept barred by the statute,. before or after his certificate, with or Without 
any new consideration, may be enforced at law ; see the cases collected 
in Chiiiif on Cont., 47-^0, and the notes; also 190, 6[c,, and the notes. 

Per Curiam. — When there is a moral obligation as a consideration, 
a recognition of the debt as an exist i,ng one, for any other purpose tl an 
to evade the statute of limitations, is favorably received as evidence of a 
promise to pay. Can it be material to whom, or before whom, it is 
made? In hassinger v. Solms, 5 Serg. Sf Rawie, 48, the acknowledg- 
ment was made in the presencf* of one who had no direct interest in the 
question, yet it was helid to be a binding promise. It* is true the Chief 
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Justice put it on the Exiting of a ratification of the act of defendant's 
agent as a substitute for previous authority ; but still the ratification 
from which the promise proceeded was made in a casual conversatioQ 
with a third person. It must be admitted that these oonversatioiis are 
ticklish things ; for the parties do n6t always think it necessary to speak 
by the card. But when they speak deliberately, there is no reason why 
they should not be bound by what they say when they promise to do an 
act in advancement of natural justice. 

It was conceived to be a decisive fact in Hassinger v. Solms, that the 
promissor had received an important benefit fropi the payment of a part of 
the debt. The promise to pay, in the case before us, was made to the 
son of the defendant's surety for the debt, and it difiers from that case in 
no other particular. But why should it be less effectual than if it had 
been made to the father himself? The case seehis to be substantially 
the same as Htusinger v. SohM^ and to be ruled by it. 

^ JudgmaU affirmed. 



PROMISSORY NOTE— SUNDAY. 

A promissory note, made on the Lord's day, given apd received as 
the consideration for articles purchased on that day, is void, the tet done 
being in violation of law.— -Tot^fe v. Larrabee, 26 Maine jR., p. 464. 
(1848.) 



. PURCHASE AND SALE. 

A. agreed to purchase of B. a carriage, then standing in the shop of 
B., A. at the same time desiring that certain alterations might be made 
in it. The alterations having been made, the carriage was at A.'s re- 
quest, placed in the back shop. On Saturday y the 14th ofNovemher, A. 
called at the shop, and requested B. to hire a horse and man for him, 
and to send the carriage to his house on the following day, in order that 
he might take a drive in it, — A. having pre^ously intimated his inten- 
tion to take the carriage out a few times, in order that, as he was going 
to take it abroad, it might pass the custqm-house as a second-hand car- 
riage. The carriage was accordingly sent to and used by A. on the 
Sunday, A. paying for the hire of the horse 'and man. , A. afterwards 
refused to take or pay for the carriage : — Held, that there was a suffi- 
cient acceptance of the oarriage by A. before Sunday, the 15th of No- 
vember, Dv^ithin the i7th section of the 2% Car., 2 c. 3, to entitle the plain- 
tiff to recover upon a count for goods bargained and sold. — Beaumont v. 
Brengeri, 5 Common Bench E,,p, 301. Eng, (1850.) 

(Henderson cited Wright v. Percival^ 8 Law Joum, N. S. Q. B, 
258 ; Rfiode v. Thwaites, 6 B. ^ C, 338 ; ElUoU v. Pybus, 10 Bing,, 
512 ; 4 A7. 4> Scdu, 389 ; Bahies v. Jevens, 7 Car. ^ P., £88.) 



PUECHJISEB, BTC. j^l 



PURCHASE AND SALE— INSPECTION. 

Where a party buys a specific cargo of goods, expected by a particu-^ 
lar ship, and which are warranted to be of a particular quality, he has a 
light, on the arrival of the ship, to inspect such cargo before it is deli- 
vered to hiiHi in order to ascertain whether the warranty has been com- 
plied with ; .and if it have not, he may reject the cargo altogether. But 
if the cargo be once delivered to him, he has no right to return it, on the 
ground that it does not correspond with the warranty. — Toulmn v. Hed' 
ley, 2 CarringUm ^ Kirwan's R.,p» 15T. Eng, (1848.) 

(Crbswbll, J., cited Lorymer v. Smith, 1 B. 4* C, 1 ; Street v. Blay, 
2B.^ Ad., 456, 460, 463.) 



PURCHASER. 

A purchaser of real estate at a mortgage sale, acquires an inchoate 
title, subject to be defeated by redemption. 

When his title becomes absolutp by the failure to redeem, it relates 
back to the time of the purchase. 

And he may| therefore, after his title is thus perfected, maintain an 
action for injury done to the estate, maliciously, and with knowledge of 
his rights, by the cutting and carrying away growing timber after the 
purchase, befi>re the expiration of the time^or redemptioti. — StotU v. 
Keys, 2 Douglas' Michigan R., p. 184. (1849.) 

. 

(Goodwin, J., cited 3 Black. Com., \^ ; 1 Chii. P/.,-83-4; Yates 
V. Joyce, 11 Johns., 136; 4 Cm. Dig., 81 ; 3 Rep., 25; SwiJVs Dig., 
123-4, 179 ; 4 Day, 66 ; Jackscfn v. Ramsey, 3 Cow., 75, and cases 
there cited; Heath v. Ross, 12 Johns., 140.) 

A purchaser is not bound to disclose his knowledge of facts which 
enhance the price, where opportunities for information are equally open 
to both parties. — Kintzing v. McElraih, 5 Barr's R., p. 467. Pa. 
(1848.) 

In the purchase of personal property, the general rule is that the 
purchaser buys at his own peril ; caveat emptor ; unless the seller either 
give an express warranty, or the law imply one from the circumstances 
of the case, or the nature of the thing sold; or unless the seller be guilty 
of a fraudulent representation or concealment in respect to a material 
inducement to the sale. 

No particular form of words is necessary to the creation of a war- 
ranty ; any affirmation or representation in relation to the article sold is 
sufficient, if it be intended lo have that effect. — OUs v. Alderson, 10 
Smedes ^ UarshoJCs R., p. 476. Miss. (1848.) 
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(Clayton, . J., , qijtpd S(c?iy m Sale$^ 293; Kinky v. Pit^^airick, 4 
Haw^y 59 ;* LeJMre ▼. Justice, I S. /^ M., 3$1.) 

A spring represented to be upon the tract of land ptrrchased, which 
from its locatidn aitd value cbuld not have formeki a divided induQement 
to the purchase, b eing found W be without ihe purc^a^e, will not au(^or« 
ize a rescission.— Tf^Ti^^ v. Qwaihmtff^s Heirs, B J^en MaaraB's *R.^ p, 
53. Ky. (1848;) 

A purchaser at sheriff's 9ale Jiaving no right to the possession or pio- 
fits of the land until the ackhowledgmtot (and delivery) of the deed, be 
is therefore not personally liable for ground-rent* accruing between the 
day of sale and the date of his deed. — Tfumias v. dmntU, 6 Sarr's R,, 
p. 18. Pa. (1849.) 

(Meredith cited Sheerer v. Stanleifi 2 Katele, 276 ; Bank ▼. Wiscp 3 
Watts, 394 ; Braddee v. Wiley, 10 Watts, 862 ; 9 WatU, 436.) 



PUECHASER— FRAUD. 

. Prima fade, the law of a. neighboring State is like our own ; and 
when it is hot proved to be otherwise, our Courts act on their own laws. 

Where goods are feloniously obtained, the owner may recover them, 
even as against the ftoneE^eJepurchaser from the thief or fraudulent vended. 

Where goods are obtamed fraudulently, but not feloniously, a pur- 
chaser from the fraudulent holder cannot defeat the claim of the origiml 
owner, unless he purch^ised^ in good faith and without notice of the 
fraud. 

Where a party purchased from one who had fraudulently ohU&ned 
goods, and on such purchase parted toUh no new consideraHon, such pur- 
chase beuig out of the usual course, at a sum less than the value of the 
0X)ds, under circumstances of great suspicion — such as altered and de- 
laced marks upon the boxes, &c., — it was heldy that he was not a hcnd 
Jide purchaser. — Robinson et ah v. Danchy ei al,, 3 Barbour^s Svpreme 
Court R., p. 20. N. Y. (1849.) 

(Townsend cited 2 -R. S., 677, sec. 53; 14 Wend., 646 ; 21 Pick., 
619, 520; 19 PicL, 184, 185; 10 Metcalf, 522; 7 MeUaJf,' 4L62, S ; 
2 Hill, 201, 2; 2 HilVs South Car. R., 319; 22 Wend., 822-4; 14 
Wend,, 31, 36 ; 20 Wend., 275, 6 ; 22 Wend., 285, 294-5, 318, et 
seq:; 11 Wend., 80; lb Johns,, 147; 16 Mass., 156; 13 Wend.,&70; 
20 Wend. 279; 1 IZiT?, 302, 311 ; 15 jlfox^., 156r) 

PURCHASER— IJEN. . 
The purchaser of lands sold on execution, acquires by his pmekaaa 
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gQajil9i;e,than c^^^en. u|K)n the land^ for tfie amount pf his bid, and interest, . 
*<d(arihg the 'fifteen months alloived for reijeinptioh. jEi«» tfoeis not obteih 
the legal title ; and if the premises are sutijetf toa radilgage, heroes • 
not hecoijfie the owner of the equity of redeawtibn, unt^l after the expira- 
tion of the fifteen months.' — VaugloL v. Biy^ A Bcarbo^ir's^^upfeme^ourl 
-R.,j9. 159. N. Y. (1860.> ' 

(Parker, J., cited BUselly. Payny 20 Jokns.^ 3 ; Van Rensselaer v. 
Sheriff of Onondaga^ 1 Cowerif 443 ; Same y. Sheriff of Albany, 1 Cowen^ 
501 ; Ex parte Peru Iron Co,, 7 Cowen,MO; Evertson v. Sawyer^ 20 
^TTcni, 507.) 



PURCHASER-IMORTGAQE. 

; One purcbasijtig a leasehold, whiah js subject to a mortgage, li^nd 
contains no covenant of renewal, cannot escape the lien of the mortgage, 
by steering the lease to ej^pire, apd aAerwa>rds,obt9i9ipg,a new lease %r 
•the premises. 

Such a new lease is in equity ^ubje9t■to the niortgage, precisely.^ 
the former one was. when its term expir^.-— (xt^S^ v. JerJnns, ,S Sanir 
ford's Ch.R.„p. 1^0. N. Y. (1848,) 



i • 



(The AssisTAJST VicE-CaANCEtLOR, Cfited Phj^fe \.WardeUyb Paige^ 
268 ; iHoldridge v. Gillespie, 2 JT, C. B,, 30 ; Tanner v. Elworthy,A 
Beavan, 487 ; Waters v. BaHey, 2 Younge ^ CoU, Ch,, 2J9 ; Dickinson 
y.Codmse, 1 Sand. CA., 214, 225*) 

Persons purchasing premises incumbered by a mortgage, and as* 
suming the payment of the mortgage, as a part of the purchase-money, 
become, in equity, the principal debtors ; and althoi^h the mortgagor 
still reipains liable to the mor^agee, for the payment of his bond, he is 
8o liable only as the surety of the purchasers.— Come// v. Prf^cott, 2 
Barhour' R.,p. 16. N. Y. (1848.) 



PURCHASER— NOTE. 

I 

Fraud or want of consideration is no defence 'for either the maker 
or accommodation endorser of a promissory note as against a hond fide 
holder for valu.e, to whose possession it came before maturity, in the due 
course of trade, without notice ; where however a note was purchased 
under such circumstanoes, at a discount, it will be held to have been 
negotiated in the way of trade, only to the amount advanced by the 
purchaser. 

The purchase of a note 'at a discount beyond l^gal fate, does not con- 
stitute the transaction usunous. To ma^e it usurious, die note mu^t 






264 RAILWAY COMPANY, ETC. 

have been made.to raise money by sale. — Holeman el als. ▼. Habson ei 
ala., 8 Humphreys' R.,Y 127. Tenn. (1849.) 

(McKiNNEY, J.| cited Petty v. Hannum^ 2 Hun^h,, 102'; May ▼• 
CampbeUf 7 Humph,, 450.) * , 



RAILROAD. 

« 

By the rules of a railroad company, the pusohasers of tickets for a 
passage on the road, from one place to another, were required to go 
through in the same train ; and passengers who ware to stop on the road, 
and afterwards finish their passage in another train, were required to 
pay more than when th^y went through in the same train : A., not know, 
ing these rules, purchased a ticket for a passage from D. to B. and en- 
tered the cars with an intention to stop at E., an intermediate place, and 
to go to B. in the next tra^n. When he took his' ticket, he was informed 
of the rule which required him to go through in the same train, and a 
check was given him, on which were the words "good for this trip 
only." The eonductor of the cars then offered to give back to A., the 
hioney which he had paid, deducting the amount of his passage from D. 
to E., which A. refused to accept, but demanded the ticket in exchange 
for the check : He stopped at E., went on to B., on the same day, in the 
next train, and offered his check, which was refused, and he was obliged 
to pay the price charged for a passage from E. to B., and afterwards 
brought an action against the company for breach of contract, and for 
money had and received. Held, that the action could not be main- 
tained. — Cheney v. The Boston and Maine Railroad Company , 11 Met- 
calfsR.,p, 121. Ma^s'. (1848.) 

*It is only such property belonging to a railroad corporation as is ap- 
purtenant and indispensable to the construction and preparatiqp of the 
road Hr use, that can claim to be exempt from taxation ; such property 
as is only indisoMsable to the making of profits being liable to taxation. 

Hence, water-stations and depots — by which latter is to be under-^ 
stood, the offices, oil-houses, and places to hold cars, and such places and 
buildings as may fairly be deemed necessary and indispensable to the 
construction of the road — are not taxable ; whilst warehouses, coal-lots, 
coal-shutes, machine-shops, wood-yards, and the like, are taxable. — 
Railroad v. Berks County^ 6 Barr's JS., p. 70. Pa. (1848.) 



RAILWAY COMPANY. 

The plaintiff was the owner of a house near a public road, and cod- 
nected therewith by an avenue and a lodge. A railway company de- 
posited plans, d^c, whereby it was shown that they intended to cross the 
plaintiff's avenue 520 fe^ from the lodge, under a bridge raising the 
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level of the road- way of the avenue only two feet, and by means of a 
cutting fifteen feet in depth. 

The plaintiff, relying on the plans and sections, did not oppose the bill 
in Parliament, which accordingly passed into an act. 

Tha railway company afterwards gave notice of their intention to de- 
viate from the original plans, and to make their cuttings sixty-one feet 
nearer the plaintiff's house, and to make a bridge over his avenue seven- 
teen feet high. 

On appeal from the Court of Sessions in Scotland, ah application by 
the plaintift) for an interdict to prevent the company from crossing the 
plaintift^'s avenue in any other manner than that shown by the original 
plans, refused, notwithstanding it was shown that the measurements in 
the original plans had been miscalculated with reference to the datum 
line, and that the defendant's cuttings would, according to those plans, 
exceed the vertical powers of deviations given to the railway company. 

Held, that parties are bound by what is represented on the de- 
posited plans and sections, so far only as such plans and sections are in- 
corporated in or specially referred to by the Act. 

That the Court will not regard what is. done under the standing 
orders of the House, but will only look at the Act itself. 

That the plans are binding to determine the level of the railway with 
reference to the datum line, but not to the surface level of the land over 
or through which the railway passes. — The North British Railway Com- 
pany V. Tod, 4 Railway Cases R,, p, 449. Eng. (1646.) 



RECOGNIZANCE. 

A recognizance need not recite the special facts which gave the ofB- 
per an authority to act in the particular case in which it was taken. It 
is enough if he had jurisdiction in cases of that general description, and 
it appear that the condition to do something to which a party may legally 
be bound by recognizance. — The People v. Kane, 4 Demo's R,, p. 530. 
N. Y. (1649.) • '• 

(LitchfieB cited 2 R. S., 261, sec. 32, 710, sec. 29 ; 740, sec. 24 ; 
1 ChiUy's C. L. {ed. 1640), 69, 90, 97; 14 Pelersd., Ah., 92-94 ; Rex 
V. The Duchess of Kingston, Cowp., 263 ; S. C, 20 CobheU's State 
Trials, 355 ; Rex v^ Marks, 3 East, 163 ; 2 Crude's Crmm Pr., 54, 55, 
62 ; Grady ^ Scotland's Crown Pr., 380-383, 416, 516 ; Arch. Cr. 
PL, 40, 134, 163, 317 J Arch. Pr. of the Crown Office, 335; State v. 
Welman, 3 Ham., 14 ; Tyler v. Greenlaw, 2 Rand., 711 ; Ewing's Jus- 
tice, 484 ; McCarty v. The State, 1 Blackf., 338 ; Adair v. The State, 
Id., 200 ; Andresary. The State, 3 Id., 106 ; Long v. The State, Id., 344; 
Fowler v. The Commonwealth, 4 Monroe, 130 ; Cone v. Kimherlin, 6 Id., 
434 : !I%c People v. Van Epis, 4 Wend., 367 ; The People v. Stager, 
10 Wend., 43l ; T%e People v. Huggins, 10 Wend,, 464 ; The People 
Y. Gay, 10 Wend., 509 ; The People v. Blankman, 17 Wend., 252 ;. 



» . 
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ffeUer v. Jfun^rpd de Benkurst, Cro* Car,, 211 ; 8 Hawk..F. d l^*^ 
eh. 8, sec, 44 ; 2 Holers P, C, M ; Laserre v. Johnson, Slru., 745 ; 
WAwtard v. TTiZ&r, 1 Burr., 3300 

RECORD. • 

Where the record- states that " a jury of twelve good and lawful men 
oume/* &o.y but. contains the names of eleven only, .this Court will .pre- 
aume that the name of one juror was omitted by mistake ; as where the 
record is contradictory the legal presumption is that that portion is true, 
which ^nsvt^era the requirements of the law, unless the contrary be made 
to appear by exceptions. — LarUUon v. JLane ^. Co,, 3 Englishes R.^ p. 
372. Ark. (1849.) 

(Pike S* Baldwin cited 2 Paine tf Duer*s Prac,, 734; Moore v. 
Tracpyr 7 Wend., 233 ; Reed v. Hind, 7 Wend,, 412.) 



• REPLEVIN. 

A writ of replevin to obtain the restoration of goods attached, in favor 
of a claimant who was not a party {o the attachment, must be brought 
against the attaching creditor, and cannot be sustained agsdnst the officer 
who served the attachment. 

If the attaching creditor, in such case, resides in another State, the 
process in replevin may be served upon the goods attached, which will 
give jurisdiction to the Court ; and then the attaching creditor may be 
made a p^irty in the same manner as though his prpperty had been at^ 
tached in thisState.**i?o«en v. Hutchins, 18 Conn, R,, p. 550. (1848.) 

(Strong ^ Graven cited Watson v. Watson, 9 Conn,, 140 ; Brovm v. 
Ckicopee Falls Co., 16 Conn., 87, 90 ; Ladd v. Prendce, 14 Conn., 109 ; 
Fleet V. Loekwood, 17 Conn,, 233, 239.) . 

Upon the death of the defendant in an action of replevin for a slaye, 
the suit should be revived against his heirs, and not his administrator. 

Where the defendant excepts to the security in the replevin bond re- 
turned by the sheriff, the Court cannot sustain the exception, and order 
the plaintiff to file a new bond, without proof of th*e insufficiency of the 
WDOunty.^Dixon v. Thatcher's heirs, 3 English's JR., p. 134. Aik. 
(1940.) 



RESCISION OF CONTRACT. 

¥niere a party, having it in his power, cancels a contract or declares 
, ba afkould restore the other party to bis former %ighty by repay- 
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inent of money or return of property received on such contract ; and in 
failing to do so, he is *liable to an action without a previous demand.-^ 
Fem^ Y, Cameron et a/., 1 Greene's R,, p, 380. Iowa. (1849;) 

(Hastings, C. J., cited Griffiih •v. Frederick Co. Bank, 6 GiQ J^ 
Johns,, 424 ; Connor \. Henderson, 15 Mass., 319.) » 

. REVERSIONARY INTEREST. 

A sum oC money was bequeathed in trust for several tenants for life 
in succession, with remainder to such person or persons as one of them, 
who was a married. woman, should by will appoint, and in default of* 
such appointment, " to and for the benefit of her executors or administra- 
tors." The lajdy died without making any appointment. Held, that her 
personal representative took the reversionary interest in the fund, not 
beneficially nor in trust for next of kin, but as part of her estate.-— ^' 
tornej^'deneral y.Uatkin, 2 PhiHips' Ck.E., p. 64. Ef^. (1848.) 



RIGHT OF ENTRY. 

The prf fcrence of entry under the occupaift laws, is a right of value. 
The land, may be worth more than the government demands for it, and 
the excess of value above that price is the value of the right of entry to 
which the occupant is entitled, where he had been deprived of this right 
by the fraudulent conduct of another. — Bearing v. Cote et al., 8 Hum- 
phreys' R.,^ p. 29. Tenn. (1849.) 



RIGHT OF WAY. 

^ •  • •  

Though it is a general principle, that if a man having two parcels 
of land, to one of which he has no access except over the other, and he 
conveys the accessible parcel, reserving the inaccessible one, a right of 
way to the latter over the former is reserved to the grantor ; yet it does 
n6t follow, fiiat if he aflerwards convey the inaccessible parcel to a third 
person, such person has, by force of the conveyance, the same right of 
way ; it will not pass as an appurtpnance to the land. 

A right of way of necessity, in whatsoever m&nner it may have origin 
nated, is limited by the necessity which created it, and is ^spended or. 
destroyed, whenever that necessity ceases ; and this, notwithstanding its 
continuance would be convenient to the party claiming it. 

In establishing a prescriptive right of way over the land of another, 
every thing depends upon the character of the' user. If exercised un- 
interruptedly, under a claim of right, and in the face of a proprietor std 
juris, it may, in fifteen years, ripen into a righ^; but if done by the 
courtesy and license of the proprietor, and subordinately to his right 09 
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proprietor, it will be otherwise. — Pierce v. SeUeck, 18 Ckmnedieut iS., p» 
' 821. (1848.) ... 

{Hubbard cited ColHns v. Prentice^ 16 Conn.^ 39 ; Holmes v. EIUoU, 
^ Bing.j 76 ; 9 Eng, Com. Law^ 3^ ; HowUm t. Frearson, 8 T. JR., 50» 
56 ; S'Kent's Cor^., 422. 

ft 
Church, C. J., cited Hototon v. Prearson^ 8 T. 12., 60 ; Pon^et v. 

Ricrofy 1 PTm*. SattTwi'., 823, n. e ;* Holmes v..JBawtt,^2 Bin^., 76; 

Buckley v. Fo//e«, 5 Taun., 311 ; ColHns y. PrenUce^ 15'Cann.i 39 ; 3 

JBTcni'a Com. 338.) 



RIPRARIAN RIGHTS. * 

A. supra-riprarian owner is liable to the owner of the land below 
him, for every material diminution of the flow of water by a diversion 
from the stream, whether for irrigation or other purposes; and this, 
though no actual injury may have been suffered.-— iSfi/fer v. Miller, 9 
Barr's 22., p. 74. Pa. (1849.) 

(Bell, J., cited Wright v. Howard, 1 Sim, j* Stu., 190; Mason v. 
Hm, 3 Bam. ^ Ad., 304|; Arnold v. Fool, 12 Wend., 330.) 

No right or property in the privilege of erecting a wharf below low 
water-mark exists in the riprarian owner on a navigable river. Hence, 
where, by reason of the position of other wharves, or the diversion of a 
course of a stream, the grantee, purchasing for the purpose of wharfing, 
is disabled from erecting a. wharf of the entire breadth of the lot con- 
veyed ; he cannot, therefore, claim an apportionment of his rent. Such 
owner has a right to build to low water-mark ; beyond that, the exercise 
of a privilege is dependent upon license from the State, or those ta whom 
it has delegated that authority. — Naglee v. Tngersoll, 7 Barr'sR,,p, 185. 
Pa. (1848.) 



ROAD— OBSTRUCTION OF. 

When one obstructs a road which is used by the public, even for the 
shortest period of time, he does it at his peril ; for if it should be made 
to appear that such road was legally established, he would be account- 
able, whetj^er he had actual acknowledge of the &ct or not.— P(srm« v. 
Ward et al, 4 GUman's R., p. 499. Ills. (1848.) 



SALE.' 

« 

A sale of goods by contract at a price ^named^ less a per centage for 
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cash, payable od a day sycified, is a sale for cash. The goods are to 
be delivered, and the price paid, ^t the day fixed. 

"On the buyer's default to take the goods and pay tha price, the seller 
may re-sell them on notice to the buyer, and look to him for the deficien- 
xjy by way of damages foi* the breaoh of the contract. 

Notice of an intention to re-sell on the ensuing day, unless the price 
were paid, was held to be sufficient, where the parties lived in'the same 
place, repeated applications having been made for payjnent, no objection^ 
to the shortness of the notice was made at the time, and, in fact, the sale 
was not ma4e till several days aller. ^ 

There is no rule of law which requires such re-sales to be made at 
auction, or in any particular mode. 

The seller must dispose of the goods on the re-sales, in good faith, in 
the mode best calculated to produce their value. If the usual mode of 
selling the particular goods in the market, be at public auction, the 
seller ought to dispose of them in that manner. If the custom be to sell 
through a broker, it is the seller's duty to o^r them in the market 
through a broker's agency. 

The eeller is entitled as damages, to the difference between the con- 
tract price, and the price obtained on the re-sale. — Crooks v. Moore, I 
Sandford's Superior Court R.,p. 297. N. Y. (1849.) 

(Evarts cited Chitty on Cant. {bth^Am. 6<^,) 431, and notes ; 1 Long 
en Sales, (Rand's ed.,) 239, 241, 449 ; McLean v. Dunn, 4 Bing., 722 ; 
Sands v. Taylor, 5 Johns., 395 ; Hunter v. Talbot, 3 Smedes 4* Mar.r 
754 ; Dixon v. YateSf 5 J9. 4* Ad,, 318 ; Rowley v. Bigelow, 12 Pick*f 
307.) 

If a person sell the property of another and receive the price in money ,^ 
an action for money had and received will lie to recover it. Even 
where the sale is made without any authority from the owner, he may 
waive the tort and sue in assumsU for the price actually received. — 
Dickinson v. Whitney, 4 GUman's R., p. 406. Dls. (1848.) 

In oases of a simple sale of personal property with warranty, where 
there is no provision in the contract for a return of the article, the title 
to the property becomes vested in the purchaser on its delivery, and if 
the property purchased proves defective in quality^ he can only recover 
of the vendor the difference in value between the property as it was in 
fact, and as it was represented to be. 

But in the case of an executory, contract, if the contract contains no 
stipulation on the subject, the article sold may be returned, within a rea- 
sonable time iCfler it has been found not to satisfy the contract. 

It is a general rule that the party complaining of a breach of an ex- 
ecutory contract, is entitled to indemnity for the loss for which the non- 
performance of the obligation by the other party has occasioned him, and 
for the gain of which it has deprived him. 

But the gain contempl Aed by this role is only that which is the di> 
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reot and immediate fruh of the contr^of. The estima^d pcofits upoD 
the manufacture of a specified quantity of flax seed into liuseed oil, do 
not constitute a legitimate item of damages in an action for the bf-each 
of a contract to make 'and deliver to the plaintiff certain machinery 
within a specified time. 

In an action for the breach of an executovy contract,^ the plaintiff is 
entitled to recover any expenses he has actually incurred in his business, 
a9 a consequence of the failure of the defendant to perform his contract. 
*^Freeman v. Clute et oIb., 3 Barhour^s Supreme Court R.j p. 424. N. 
Y. (1849)^ 

(Harris, J., cited Masterson v. The Mayor of Brooklyfit 7 Hillf 73; 
Blanchard v. E/y, 21 Wend., 342 ; Driggs v. DwigJU, 17 Wend., 71 ; 
Miller v. Thg Mariner's Church, 7 GreenL, 51.) 



SALE— ADMINISTRATOR. 

Where administrators sold lands of their intestate^ under an order ot 
the surrogate, and one of them purchased the lands at the sale, and the 
same were conveyed to him by the administrators as such ; it was held 
that the deed was not void, but was voidable in a Court of Equity, at the 
instance' of any of the heirs of the decedent. 

The purchaser under such circumstances, holds the land as a trustee 
for the heirs, with the right to be reimbursed for his purchase money. 
And purchasers under him are chargeable, with notice of the trust, it be 
ing apparent upon the face of his deed. — Ward v. Smiilif 3 Sand/ord's 
Ch, jK., p. 592. (1848.) 



sale--:agreement. 

Where slaves were sold at execution sale, and purchased by a third 
person, with an understanding that the defendant in the execution should 
have the right to redeehn them, and obtain them at a. reduced price by 
such understanding : It is held^ that the slaves were held in trust for 
the benefit of the execution debtor, and that a bill would lie at the in- 
stance of other creditors to subject thi slaves to release, and the surplus 
proceeds to the satisfaction of the claims of such creditors. — English v. 
Tomlinson et als., 8 Humphrey's R., p. 378. Tenn* (1849.) 

(Greex, J., cited Boyd v. Dunlap, 1 Johns. Ch., 478; Loyd v« Cur^ 
rin, 3 Humph., 465.) 



SALE^ATTACHMENT. 

* 

Where the purchaser of personal property had axcluaive posseasioQ oi 
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the property for three or fonr weeks after tbe sale, and then the property 
^ent into the possession of the vendor and was used by him permanently 
in his own business, it was held, that the sale was void, as against a cre- 
ditor of the vendor, who subsequently attached the property while thus 
in the possession of the vendor. 

And where a portioi) of t^e property sold in such case, and thus pos- 
sessed by the vendor after the sale, consisted of a horse ; and the vendor 
subsequently for the convenience and advantage of his own business, 
and, for anght that appeared, in his own name, and ostensibly, on his own 
account, exchanged this horse for another horse, it was held, that th€ 
horse thus substituted became as much a means of false credit, as the 
other had been, and that, while it thus remained in his possession, it was 
liable to attachment upon hb debts. — Mills v. Wamery 19 Vermont R,, 
p, 609. (1848.) 

(Leavenvmrih, and Smalley <f PjielpSy cited Weeks v. Wead, 2 Aik,, 
64 ; Allen v. EdgerUm, 3 Vl, 442 ; Emerson et aL v. Hyde^ 8 Fl., 
352 ; WUson v. Hooper et a/., 12 F/., 653 ; Rockwood v. Collamer et 
al, 14 Vt:, 141 ; Bewey v. Tkrall, 18 F/., 2Si\ Rogers v. Vail ei al.^ 
16 Ft., 327 ; SlUes v. Shumway, 16 Ft., 435.) 



SALE— LOSS BY FIRE. 

• • 

A contract for tho/sale of goods, where nothing remains to be done by 
the seller, before making delivery, transfers the right of property, though 
the price has not been paid, hor the thing delivered. 

Where the plaintiff sold to the defendant a quantity of barley ip a 
store- bouse at a certain price per bushel, and it was to be weighed, or 
taken at the weight stated on the plaintiff's books, as the defendant might 
choose ; and the plaintiff afterwards presented a bill bating the aggregate 
amount of the purchase money, upon which the defendant made, a par. 
tial payment and acquiesced in the statement of the amount ; held, that 
the quantity being thus ascertained, nothing further remained to be donoi 
and the title to the barley had passed to the defendant. 

Where, cm the sale of a parcel of barlfey in the vendor's store-house 
at so much per bushel, the quantity to be subsequently ascertained, the 
vendor agreed that it might retnain there until a future day named, when 
his right to the pbssession of the store-house would pass to another per- 
son ; and the vendee agreed with the party who was to succed to the 
possession of the building for the storage of the grain after the day men- 
tioned, and after such change of possession, the building with the grain 
was destroyed by fire ; Iield, that there had been a delivery, that the 
title had passed, and that the loss fell on the vendee. — Olyphant v. Baker^ 
5 Denials R,, p. 379. JY. Y. (1850.) 

(BEAHnstfiYi C. J., cited Long on SdleSt 42 ; Ross, on Fur. 4« Vend; 
1 ; 2 Kent, 492 ; Simons v*Sw^t,^ B, ^ C, 857 ; Farling v. Baxter, 
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J?. 4- C, 360 ; 2 Kent, 500, 502 ; Ru98.;'65, % 72, '3 ; ChgpUn ▼. 
Rogers, 1 East, 192 ; Harman v. Andersariy 2 Camp.y 243 ; Hwrrj 
T. Mangkst I /&., 452 ; HolUngworth v. Napeer^ 3 Caines, 182, 2d etL 
an<; note a< 184 ; ^ento/^ v. l^iim., 3 B. 4* C, 423 ; Carter v. IFi^ 
Uamsy,9 Pick.y 1.) 



SALE— VENDOR AND VENDEE. 

• 

^ Where a party enters into a special contract, which is entire, for the 
sale and delivery of property at a specified price, a full performance on 
his part is a condition precedent to his right of action against the vendee 
for the price of any part of the property delivered under the contract. 

A former recovery in an action by the vendor against the vendee, 
for the price of a part of the property delivered under the contract, is a 
bar to a suit by the vendee against the vendor, for damages for the noo- 
fulfilment of the contract.^— ]ifciCn^A< v. Dunlop, 4 Barbour*s Supreme 
Court R., p. 36. N. F. (1850.) 

Paige, J., cited McMillan y. Van DerUp, 12 Johns.^ 165 ; Jemningt 
V. Camp, 13 Johns.y 94; Ketchum v. Evertson, 13 Johns., 359; CJuu^ 
Un V. Rowley, 13 Wend., 288 ; iS. C. 18 Wend., 187 ; Stephens v. 
Beard, 4 Wend., 606 ; Lawrence v. Huni, 10 Wend., 80.) 



SALVAGE. 

Waters within the ebb and flow of the tide are to be considered the 
sen. 

Where a canal boat was found sunk in the channel of a navigably 
river, over one hundred miles from the ocean, find within the ebb and 
flow of the tide, where she had been' sunk by cdli^on, and was got 
ashore-, with her cargo, by the plaintifl*:—- >He/i, that such boat was a 
wreck, within the meaning of the title of the Revised ijtaiutes respecting 
wrecks ; and that if the plaintiflT had any lien, originally, upon the boat 
or cargo, for salvage, it ceased at the expiration of the forty-eight hours 
within which he was required, by the statute, to place the vreoked pro, 
perty in the hands of the proper oflicer. HeA, also, that afler the ex* 
piration of the forty-eight hours no one but the sheriff*, or one of the cor- 
oners, or wreckmasters of the county, could hold possession oi the 
wrecked property by virtue of any lien for salvage. — Baker v, Hoag^ 3 
Barbour's Supreme Court R.,p. 203. N. Y. (1849.) 

SCRIP— DETENTION OF. 

Where defendant, afler fflgning an acknowledgment that certain scrip 
had been ** lodged in his hands" by plaintiff^ and was to be re-delivered 
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lo him on request, wrongfully detained the scrip for a considerable time, 
80 that its market value had been much diminished, and did not re- 
deliver it until after action brought i^^Heldy that the action was rightly 
brought in detinue, as the term *' lodged'' implied that^he identical scrip 
was to be returned ; and also, that plaintiff was entitled to more than no- 
minal damages.— ilrcAer v. WUHanu^ 2 CarringUm 4* Kinoan^s R.y p. 
26. Eng. (1846.) 



seal: 

• 

Where the written obligation of two parties, which concluded with 
Che words, '' witness our hands and seals, had but one seal, which was 
affixed to his name by the party who drew and first executed the same ; 
and nearly opposite to this seal the other party signed his name ; it wag 
held, that the obligation, on its face, furnished intrinsic evidence for the 
jury, that the party last signing it had adopted the seal as it stood upon 
the paper. — Bowman v. Robb, 6 Barr's R., p. 302. Pa. (1848.) 



SECONDARY EVIDENCE. 

Where notice to produce a document had been given to the defend. 
ant, and there was merely evidence logo to the jury that such document 
was in his possession : — Heldy that the document not having been pro« 
duced when called for, the plaintiff might give secondary evidence there- 
of.— i2o&3 V. Starkey, .2 CarringUm ^ Sirwan^s R,y p. 148. Eng. 
(1848.) 



SECURITY. 

Where a debt is secured by an instrument of a higher nature, as by 
a bond and mortgage, a pronriissory note given for the same debt is void. 
In such a case the remedy is upon the higher gecurity ^-^Tylee v. Yates 
ei als., 3 Barbour's Supreme Court R., p. 223. 2V. Y. (1849.) 

(Sill, J., cited MiSer v. Watson, 5 Cowen, 195.) 



. SECURITY— NOTE. 

A note in the hands of a holder for a valuable conaderation, trans- 
ferred before dne, and without notice of any equities between the maker 
and the payee, as collateral security for an existing debt, is not liable to 
the equities between the maker and the payee. — Gwson et al. v. Connor 
Z Kelly's R., p. in. Ga. (1848.) 

18 
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• SENTENCE. 

A sentence to a term of imprisonment, to .commence; ftom. and after 
I Ae expiration of a former sentencb, ia legal ; and, if .the former sentence 
Is shortened by a pardon, or by reversal on a writ of error, it. epi^pires, 
and the subsequent sentence takes efiect, as if the former had, expijced 
by lapse of time.— JTite v. Commonwealth, 11 Metcalf's A., p. 581. 
Mass. (1846.) 



SET OFF. 

The g&naral rule, in Equity as .well as at law, is, that joint and sepa- 
rate debts cannot be setiofT against each other. But while at law the 
rule admits of no exceptions, and the parties to the record, only, will be 
regarded, a Court of Equity will, in a case of inscdrencyy regard the real 
parties,-— those ultimately to be affected by the decree,-*-rand allow a s^ 
off of demands in reality mutual, although prosecuted in the. name of 
other persons, nominally interested. — Blake el al, v. Langdon ei al., 19 
Vermont R., p. 485. (1848.) 

(Peek cited Lindsay v. Ja^uonf 2 Paigei 581 ; Simpson v. Harty 14 
Johns., 63 ; Pcndy. Smith el al.^ 4 Conn., 297 ; Reed^ y. Bank of New 
]ntrgh,lPaige^2lb.) 

The plaintiff sold for the defendant a hors^,,and xeceliced the price. 
The purchaser afterwards rescinded the contract on the ground of fraud, 
and was repaid the purchase-money. In a# action by the plaintiff for 
the keep of the horse >^Held, that the defendant could not set off the 
price aa money received for his use, it having ceased to be so when the 
contract was defeated by the purchaser, although the defendant was 
. ignorant of the fraud. 

' Any. iUse sUttement kpowingly made .with a view to ii^dii^ another 
,to alter his condition, and ihereby altering it, js a fraud in \dM,T-^Mwrray 
T. Afofui, ^iWeibliry,Mwrktfmi' Gorim's R.^f. 538. Eng. (1^0.) 

(Pakkb, B., ci(ed 5i^ y.,BJgyt ^B.^ 44., J^.) 

To entitle a defendant to an off^set, against an executor or adminis- 
trator, it is not necessary that thedefisndant'sdQbt should have been ac- 
tually due, or really liquidated, at the death of the testator or intestate. 
iBttt it:is:8uifec(i0nlif it baa become due ^nd payable at the time the suit 
ia brought against |.him<, by the executor, or administrator ; so that if the 
decedent had iilradt and had.bn^ht A.suit against thadefeodant^ at that 
lime, the demand of Uielatter,vWottld have b^n a prtqier subject of off- 
set.— fioioMm T. Copekmd, 3 Barhomr's Ch. R., p. 16.6. N. Y. (184S^.) 
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WheQ (in .engiQeier sued for his stipulated salary^ damages sustained 
by his employer hy reason of his unskilful performance of his duties, 
cannot be set off against such salary, either in law or equity. — N. ^ K. 
Turnpike Co. v. Harris, 8 Humphreys* R., p. 558. Tenn, (1649.) 

Where, a suit is brought upon an account by .the assignees Uiereof, 
in the name of the assignor, a promissory note of the assignor, held by 
the defendant at the time of the assignment of the account, but not then 
due, cannot be set off against such account. — Wells v. Stewart, 3.jBar- 
bour^s Supreme Court R., p, 40. N. Y. (1849.) 



SETTLEMENT— ADMINISTRATOR. 

The final account of an executor or arlministr'ator allowed and con- 
firmed by the probate Court, cannot flb set aside afler the term of the 
Court, at which it is confirmed ; but a different rule prevails as to an* 
nual or partial settlements ; they, are only prima facie evidence in favor 
of the executor or administriator, and may be surcharged or falsjified at 
any time, before the final, settlement upon a proper. proceeding ; but the 
burthen of impeaching them rests upon those who alledge their error.. 

Therefore, when before a final settlement of an administrator, one of 
the parties in interest, at a term subsequejQt to a par^al settlement,, filed 
a petition against the administrator, alledging fraud and error in such par- 
tial settlement, it was held erroneous for the probate Court to sustain a 
demurrer to such petition.^Haiycr y. Archer, 9 Smfides ^ MarshalTs 
R.,p.ll. Miss. (1848.) 



SHERIFF, 
* 

A sheriff purchased .of a. defendant in an exepution which he held in 
his hands for collection, certain property, and un4ertook to satisfy the 
judgment out of his own funds : — Hefd, that this arrangement did not 
discharge the judgment, it not having been made by the direction or con- 
sent of the plaintiff in such execution, 

A sheriff is the agent of the law in the performance of hfb official 
duties, and not of the parties interested. He roust follow the direction 
of his precept, that being his onjy authority. Any private- arrangement 
between him and a debtor, without the sanction of the creditor, is illegal, 
and not binding on the latter ; and where a debtor enters into sudh an 
arrangement with a s}ieriff and has parted with his property, his only 
remedy is against the sheriff to recover the value of the property so re- 
ceived by him. — Hood v. Moore et ah, 4 Gibjfuin^s R., p, 99, Rls^ 
(1848.) 

{TrumhuU cited Bank of Orange Co. v. Wakemqn, 1 Cofoen, 46 { 
Muviford y. Armstrong, 4 Cowen, 553 ; Armstrong v, Garrow, 6 Cowen, 
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465 ; Griffin y. Thompstm^ 2 Htnoard (U. S.), 244 ; CaUeU y. AJsxtm- 
der, 4 Howard {Miss,), 404; Planters' Bank y. ScoU, 5 Howard {MissX 
246.) 

The [Miyment of money other than his lawful fees, exacted bj the 
•beriff, colore officii, as a condition of the deliyery of plaintiff's runaway 
daye : — Held not •to be a voluntary payment, precluding tbe plaintiff 
from contesting it afterwards. 

Whefe a man in any capacity, avails himself of the possession of an- 
other's goods, to wring from that other an unlawful payment of money, 
as the condition, and the only one| upon whicb the goods will'1)e restored, 
«uch payment is not voluntary in the eye of the law, and the money 
may be recovered back. — Alston v. Durant, 2 StrohkarVs R,, p. 257^ 
S. C. (1848.) 

(Withers, J., cited AsUey v. Reynolds, Strange, 915 ; Shaw y. Wood- 
cock, 14 Eng, Com. Law, 18 ; Morgan v. Pa^hnfr, Eng. Com, Law, 
232 ; Smith's Case, Lojl, 758 ; RipUy et oL v. GUston, 9 Johns., 201 ; 
CUnton y. Strong, 9 Johns., S70 ; ElUoU y. Swartwout, 10 Peters, 138 ; 
Brisbane y. Dacres, 5 Taual.f 160 ; Den y. Parsons, S B» ^ Ad., 
M2.) 

• 

A. sheriff having executions in his hadds, made a levy on land, and 
went out of office, without making sale of it. The execution on which 
the levy was made coming to the hands of his successor after his qualifi- 
cation, he struck the name of his predecessor out of the levies, and in- 
serted his own, altering the date to correspond with his reception of the 
execution, aqjd sold under this levy. Held, that the sale was not affected 
by the previous levy of his predecessor. — MeCoUum y. Huhhert'et al., 13 
Alabama R., p, 289. (1848.) 

A sheriff cannot constitute a deputy for a particular act, except by 
warrant in writing ; and the arrest, on a bench warrant, of a person in- 
dieted, and under recognizance to appear, by one having only verbal 
authority from the sheriff, is illegal, and does not discharge the recogni- 
ZAXkce.'^People y. Hoore, 2 Douglass' Michigan R., p. 1. (1849.) 

(Goodwin, J., cited 6 Bacon's Ahr., 441, tiiTe Sheriff; Blotch v. 
Archer, Coitp., 63 ; 1 Chit. Cr. Law, 51, 49 ; 1 Cowp., 66 ; 13 Mass.^ 
821.) 

The appointment of a deputy sheriff may be made by parol ; and the 
admissions of the principal, his recognitions of the acts of his deputy, or 
holding him out to the world in any other way as such, would be suffi- 
cient evidence of his appointment. ^ 

The sheriff is liable for money collected hy his deputy, no matter 
bow the execution upon which it is paid comes into bis hands. 

Money paid upon an execution in the hands of the sheriff or his 



SHERITF's SBTOKXf — ^AM£KDMENT. 277 

deputy, discharges the defendant.— Jlfa<(to v, PoUard, 3 KeU^t ^•tP» 
!• Ga. (1848.) 

In an action against the sheriff, on his official bond, for. the loss and 
waste of property, seized under legal process, the plaintiff is not bound 
to read the return of the sheriff to the writ under which he acted ; but 
may show aUunde what property was seized by the sheriff. 

The plaintiff may read the record of the case in which the writ was 
issued, including the writ itself, without reading the return of the sheriff. 

The return of the sheriff to the writ under which he acted is conclu- 
sive against him, when read by his adversary ; but it is only prima' facie 
mdence in hjjs favor. — The State v. Laiwson, 3 English's JR., p, 380. 
Ark, (1849.) 



SHERIFF— ESCAPE. 

Where a Supreme Court commissioner has become' possessed of ju- 
risdiction of the subject matter, and of the parties, the law clothes him 
with judicial powers ; and in analogy to other proceedings, his decisions 
cannot be impeached in a collateral way. 

Accordingly, where a person committed to the custody of the sheriff 
upon a ca. sa.- was brought before a Supreme Court commissioner upon 
habeas corpus, and was discharged by him from imprisonment i^^Hetd, 
that such discharge was a protection to the sheriff in an action brought 
against him for Uie escape of the prisoner ; although the discharge was 
erroneously granted.-^— Tl^^iZe^ Vi Broton, 3 Barheur's Supreme Court R.f 
p. 37. N.Y. (1849.) 

• . 

(WiLLARD, J., cited Wood v. Peake, 8 Johns., 69 ; Rogers v. Brad^ 
shaw, 20 Johns.y 739.) 



SHERIFF— MISTAKE. . 

There is no implied promise of indemnity on the part of an execu- 
tipn-creditor to the sheriff, where the goods of a stranger have, through 
accident or mistake, been levied on, but not under the special instruc- 
tions of the plaintiff.-^JFi//6r v. Fossard, 7 Barr's R., p. 640. Pa. 
(1848.) 



SHERIFF'S RETURN— AMENDMENT. 

A sheriff will be permitted to amend ' his retura on an execution, 
after an action has been commenced by the plaintiff in the execution 
against the sheriff and his sureties on his official bond,- founded on said 
return.— TFardwort* v. Miller, 4 GraUan's R., p. 99. Va. (1848.) 






SHERIFF'S SALE. 

Where a lud has lie^H'mtide at a sberifi^ii ialef fay'aubtioik, and^tiie 
•ale adjourned, thd bid'id Withdrawn by implication.— J^dnaftttonv* Kerff 
6 Bart's R.,p..^^^ Pa. (1648.) 

(Pearson * Sf^tt^art cited CM: ort Con., 0,' ll(: CooJl* v. 0«&5f^ 8 
r.; E., 653 -J Livingston t. JJt^fT'*, 1 C?d{)i«, 68S)^ TWer v. Wdodit; 12 
Johns., 189 i' Keep V. GoinfrtcA, W JoAiti., ' 397 } Jimei' V. JVbme^, 18 
Price, 2i.)  



SLANDER. 

Words charging the plaintiff with having betfi a convict in the peni- 
tentiary of a sister State are actionable. 

And It is no variance, if the wordis laid be proved to have been pre- 
ceded by "if reports be true." 

To justify the repetition of slanderous words, the name of theinfortner 
must be given at the time, so as to giVe an actibn agaiiM hihi ;' and it 
must also be shown that they were repeated on a lustifiabte bceasi'on. 

The addition of the words, " I can prove it/' to a tftialified slamder, 
is equivalent to an unqualified assertion.--^S»^ v. Stewatiy 5 B&rt^t 
R.,p.2rti. Pa: (1848.) 

{GaUdgher cited Burth v. Nickerson, li Johns., 217; MaUy. Com-- 
stocky 7 Cow,, 654; 2 Moody ^ Robinson, 119; 2 Wilsohy 300; 10 
Bing,y 206 ; 2 Leigh's iV. P., 1350 ; 2 Wheat. Selwyn, 429, 430.) 

In an action for slander, the words .were, " You are' a thief, you 
robbed Mr. L. of JB30." The words were spoken in the hearing of B. 
and of several strangers. B. .knew that the words did not mean to im- 
pute felony, but meant to impute that the plaintiff had improperly ob- 
tained £30 from Mr. L. to compromise an action for a distress : — Ileid, 
that, under these circumstances, the question to be left to Ae jury was 
not what the defendant meant by the words h0 spolpe, but what reason- 
able men, hearing the words, wotild understand by ihem.^^Bankinson 
V. Bilhy, 2 Carrington ^ Kindan's 12., p.- 440. Eng. (1848.) 

In slander the defendant is entitled to give in evidence the general 
bad character of the plaintiff in mitigation of damages under the plea of 
not guilty, though he has also pleaded a justification of the truth of the 
words, and has givenx evidence in support of that plea. — Hamer v. 
McFartin, 4 Denio's if., p. 509. 'KIT. (1849.) 

(Jewett, J., cited Foot v. Tracey,'! Johns., 46; Sprhigsidn ▼. 
Field, Anihon's' N.' P., 185; Paddock v. SaUshury, 2 Cowen^'HtV; 
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m isrnjT, 4 "Treni., ll3.) ' , 

SbLIClTOR. 

The relation of a solicitor to a complalriarit in the c^iisdj wh6re the 
format is appointed a trustee^ to make ia sale by decree, bdcoities ddi*mant^ 
wHen the decree is obtained. The solicitor. wK^n he was appdiht^d^' 
trustee, assQmed^ a new character. Unauthorized reiceipts'of inoney by ' 
the trustee, will not be sanctioned in virtue of any suppcsed relation of 
client and attorney. . ,, , , ^ ., . , 

. An attorney, after judgment or depre4'has"poWei' to bdlleq^t iM^^W 
by e^tecution.— Farmer** Sank ofMd. v. Mackdtt' et atyZ Giffs Ri^p 
447. Md\ (1848.) 

A solicitor having knowingly, in his bill of cdist3;'fiice^ Ih'e rate of hii'* 
charges for business, cannot afterwards, on a taxation, be alldwed to'in<>' 
crease it. — In re Walters, 9 Beavan^s R., p. 299. Eng. (1848.) 

(Kindersley ^ Faher cited Loveridgt v. Bolhdfnl 1 ffasi,'^ Piil,, 49; ' 
Anderson v. May, 2 Bos. ^ Put., 237 ; 1 Phit (m'Ei:, 390, %i% td,) 



SPECIFIC PERFORMANCE. 

Where a party makes a contract for the sale of land, and dies befbre 
the performance of the contract, leaving an only- child as his heir at 
law, who is a lunatic, a Court of Equity bas power to 'deprive ^ specific 
performance of the contract, and to direct the coniihittee of the lunatic 
to execute all necessary conveyances, for the, purpose. 

Costs of a suit, to compel the specific perfbrtnanice of pi contract, CaUr, 
not be allowed to the plaintifi^ where no application has been made b;^ 
him to the defendant, previous to the filing of the bill, (o cariy the con-'^ 
tract into effect, and there has been no refbsal pr neglect on the part 6t[ 
the latter, to execute the contract ; and where the defendant has not been 
guilty of any improper conduct, and has not iniproperly , resisted lh6^ 
plaintitf's claim to a specific performance. 

. Where a bill for a spe6ific performance of a contract, is fileS agairisi^ 
the heir of the party who made the contract, and'such heii*'is k lunatic.' 
neither the lunatic, nor his estate, can be charged with 'th6 costs of th6 
suit. . , - 

Where a contract is made for the sale of land, the vendor is, iif 
equity, immedi.ately deemed a trustee for the vendee, of the real estate, * 
and the vendee a trustee for the vendor, of the pufchase-moilejr. The^ 
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vendee is treated be owner of the land, and it is devjsable and desoendU 
ble as his real estate. The money is treated as the personal estate of the 
vendor, and is subject to the like modes of disposition by him, as other 
personalty, and is distributable in the same manner, on his death. 

The trust in the vendor, for the vendee in such a case, attaches to 
the land, and binds the heirs of the former. 

And if the vendor dies, before tfie execution of the contract, by the 
conveyance of the land and the payment of the purchase-money, the 
purchase-money must be paid to the personal representatives of the yen- 
dor.— Swartufout V. JBurr, 1 Barhovrs R., p. 495. N, Y. (1848.) 

A Court of Equity will not enforce he specific performance of an 
agreement to sing, in concerts, operas, &c. 

The dilRculty, if not the utter impracticability, of compelling the 
performance of such agreement, is a conclusive reason why a Court of 
Equity should refuse to interfere. ' 

In such a case the party should be left to his remedy at law. ^ 

Neither will a Court of Equity restrain, by injunction, a breach of 
the negative part of such an agreement, viz., that the defendant will not 
make other engagement. — Sdnquirico v. BenedeUi, 1 Barbour's R., p. 
315. N. Y. (1848.) 

In Equity, The bill of complaint alleged, that the defendant had 
agreed with the complainant to perform and sing in concerts, operas, 
&c., throughout the United States and Canada, and that he would not 
make engagements with any other person. • That he was about to make 
other engagements, and was about to leave the State. The bill prayed 
for a decree for specific performance, and also for an injunction, and a 
ne exeat. The defendant moved to dissolve the injunction, and discharge 
the ne exeal, 

SedJ^UTic/b, for the defendant 
Emmet, forHhe complainant. 

Edwards, J. — Although there may be cases in which a Court ol 
Equity will decree specific performance of a contract for personal ser- 
vices, still, this is not one oi that character. The difficulty, if not the 
utter impracticability, of compelling a specific performance of the con- 
tract set forth in the bill, is a conclusive reason why this Court should 
refuse its interference. The complainant should be lefl to his remedy 
at law. If, however, there w6re any doubt, upon principle, yet, I consi- 
der it abundantly settled upon authority, that jthe complainant can have 
no relief upon the equity side of the Court. The cases of Kemble v. 
JTean, 6 Sm., 833, and Hamblin v. Dinnefori, 5 Edw,, 52^, are strictly 
analogous to the case. In each of those cases an injunction, which had 
been granted ex parte, was dissolved, on the groudds which I have above 
stated. And it was decided that the Court would not only not interfere 
positively by a decree . for specific performance, but that, on the other 
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handy it would not interfere negatively by the writ of injunction. In. the 
case of Corsetti v. De Rivajinoli, 4 Paige, 264, the Chancellor clearly 
did not intend to lay down any difierent rule. 

As this case is not one in which the Court will grant relief, of course 
there id nothing to sustain the writ of ne exeat. The injunction must 
therefore be dissolved, and the writ of ne exeat discharged. 



STATUTE— CONVICTION 

Where a statute gives a form of conviction, not fully describing the 
oflence, the conviction, nevertheless, must fully describe it ; but in the 
part which awards the 'penalty, it is sufficient to follow the statute form. 
Although the enacting part of the statute gives part of the penalty to the 
informer, and the form is not so drawn as to show who he is. — The Queen 
V. Johnson, 8 Queen's Bench R.y p. 102, Eng. (1848.) 



STATUTE LAW. 

The statute relative to the public .administrator of the city of New 
York, gives. his appointment to the corporation of the city, authorizes 
the corporaUon to control and regulate the execution of his duties ; makes 
^e city responsible for the proper application of all mone]^s received by 
nim, and for the due and faithful execution of all the duties of his office ; 
and gives to all persons aggrieved by his unauthorized acts or omissions, 
the same remedies against the corporation, that they would have against 
any executor. In an action of debt against the corporation, to recover 
for such wrongful acts of the public administrator; Held, 1. That the 
city was liable for the costs and expenses incurred by one, against whom 
the public administrator as such, had brought a wantpn suit ; the party 
having obtained a judgment for costs, and there being no assets of the 
intestate, or property of the administrator, out of which the same could 
be collected.. 

2. That the city was liable forythe amount of such judgment, it be- 
ing uncoUectable because of the public administrator's waste of assets, 
and his being destitute of property. 

• 8. That the city was in like manner liable for a devastavit of tl^e as- 
sets of the intestate. 

4. That the liability of the corporation was .direct and primary, and 
not of a secondary or collateral character; and that therefore, debt was 
the proper form of action, in favor of the party BLggrieved.'^Matihews v. 
The Mayor i ^c, of the City of Neto-Yorky 1 Sandford^s Superior Court 
R.,p. 132. N, Y. (1849.) 

It^is irregular to insert fractions of a cent in a master's report.— 
Dumont et ah v. Nicholson et aZ., 2 Barbour's Ch. R., p. 71. N,, Yt 
(1848.) • 
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This was a in6tion for a decree, in a mortgage estate, upOfl ii inlister's 
report^ showing that the sum of 9id3'22f was dUe to the Complainant, 

RHoddei) for' complainant; 

The Chancellor said that the statute required til comptittitionis to 1m 
in dollars and cents ; and that it was therefore irregular to insert frac- 
tions of a cent in a master's report. And he directed the •} of a cent to be 
stricken out, and that the decree be entered f6r thd balance only, in dd- 
lars and cents* 



STATUTE OF LIMITATIoWs. 

A promise to ' rettm a specific sum on demand,. born>wed in Pike 
County checks, b barred "by the statute of limitations, where no de- 
mand was made within six years from the date of the promise. 

An admission of the promise, coupled with averments of a set-off* and 
a promise to pay the balance when able, will not avoid the statute. ; there 
b^in^ no evidence of ^bility.^— Zio^^e v. Jayne, 9 Btur^s IS., p. 410. 
Pa. {1649.> 

. (GoiTLTBR, J., cited Tannet y. Smart, ^ B.'^ C, 603; WetzeUy. 
Btaexdrd, II Wheat, 809} TompktM y. Bf(Mn, 1 Den.', 247.) ' 

A promise to pajr, as soon as the debtor can, a note barred by this 
stkttrte of limitations is suffici^it to take it out of the statute ; it is not 
aecessai^ fof the plaintiff to show that the defendant is of sufficient abil- 
ity to' pay the note, in order to entitle him to rectovcr. — CwHnndng v. 
CFds9eU,\^V^namR:,p,2Xi^. (1848.) - 

{Wkshhurii cited Phelps v. Sietodtt et al., 12 Vt., 263 ; Biake et al. 
V. Parleman, 13 Vu 576 ; AdmWs of Chopin v. Wardner, 15 Vt,, 568 ; 
Minkiery. EettUe cf Minklef, 16 7/., 196 j IViUiafks v. Finney, 16 
Vty 299. 



STEALING FROM THE PERSON. 

A, asked B. what o'clock it was, and B. took out his watch to tell 
lim, holdins his watch loosely in both his haiids., A. caught hold qf the 
ribbon and key attached to the 'watch, and snatched it frohi B., and made 
off with it : — Held, no robbery, but a stealing froni the person. — Regind 
V. Walls, 2 Harrington ^ Kirwan's R., p. 214. Eng. (1848.) 

(PatteesoiI, 'J., cited Rex v. Gnosil, I C. ^ P:,^314; arid theaitAa^ 
riites referred to in I Greav, ed, of Russ. C <J* AT., *875.) 
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STEAW'EkGlNR— ACCiCENtAL prilE. 

In cais9 agcanst a railway company, for so negHgehtly niBtnaging and 
conducting ap engine, that certain premises of the plaintiff Adjoining the 
line, weire delroyed'1)y fife' emitted from the engine, evidence is admis-"' 
flible for the purpose of showing tnat other engines b^Ioi^gin^ to the com* 
pany^ upoii "other occasions, in passing along the line, threw sparks or 
ignited matter tO; a sufficient distance to reach the building in qu^: 
ti6h — -without showing the precise circumslances under which thii^ oc- ' 
ctfirred. 

The fact of premises being fired by sparks emitted frbm a pa:ssing en» ' 
gine/isj9rima'yacic evidence of negligence on the part of the company^ 
rendering it incum'beht on them, to show that some precautions had been ' 
adopted by them, reasonably calculated to prevent such accidents.— P^- ' 
gdU V. The Eastern Counties Railway Company , 3 Common Bench R.^p* 
229.. Eng. (1848.) 

(Tii^DAiiL, C. J., cited Mitchell y, Altstree, 1 Fcnf., 295; BayntiM'' 
y.' Sharpy 1 Lum.i'90 ; Smith v. Pelah, 2 Stra:, 15J64'.) 



STOCKHOLDEIt. 

A. voluntai^y'joint stock association was formed for owning and con- 
dueling ferries. By the article^ seven trustees were to be elected, who • 
were to be vested with the property, hbld it for the stockholders, and be * 
liable for the debts; and eveiy vacahcy among the trustees, by death, 
resignation, or otherwise, was to be filled at the annual' meeting. B. 
was elected one of the trustees, and acted. A., another trustee, re- 
signed, whereupon an election of trustees was ordered and notice given, 
and an election held, at which ' seven were chosen, displacing B. B. 
acted as trustee in appointing inspectors of election, and at the election 
voted for Severn, including all the did tmstees except A. Oh B.'s betng 
er(iiuded from th6 further managemenrof the association, he filed a bill 
foy an accouht and dissolution. • 

Held, that his acts respecting the election, did not affect a resigna^ ' 
tion of his office, and that there was no vacancy to be filled except that 
made by A., and that B.wks still a trustee. — Berry v. Cross et als,, 3 
Sandford's Ch. R.,p. U N. Y. (1848.) 

A stockholder of the' bank, against whicly a suit is brought, whose 
property was attached, and who had a copy of the writ lefl with him, is 
no party to such suit individually, and has no right to appear and de- 
fella it 'i and Aiiy impekch the judgment rendered ^erdn, when intro- 
duced against him.-^ Whitman V. Cox, 26 Maine H., p, 335. (1849.) 
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STOCKHOLDER-*ASSIGNMENT. 

Where a penoii becomes a stocKholder in an incorporated company, 
by the transfer to him of the stock of an original subscriber, he' adopts 
the contract of the assignor with the company, and becomes substituted 
in his place, both as regards his rights, and liabilities. 

The general principle is well settled that the right of an incorporated 
<X)mpany to enforce the forfeiture of stock, and all previous payments, 
upon the' failure of a stockholder to meet the calls made by the company, 
will not prevent such company, or the receiver thereof, from collecting 
the balance due upon any share of its stock. 

The provision of the Revised Statutes authorizing the receivers of 
insolvent corporations to sue for and recover any. sum remaining due upon 
•any share of its capital stock, is merely a cumulative remedy. 

And the rule is the same, whether the stock be held by an original 
stockholder, or by an assignee. 

The person to whom stock was originally assigned, by a corporation, 
who still holds the scrip thereof, and whos^name stands upon die books 
of the corporation as owner thereof, is the one to be proceeded against 
Iby the receiver of such corporations, under 2 iZ. S, 469, sec. 69, for the 
recovery of any sum due to the corporation upon the stock held by 
him ; although he may in fact hold siich stock as trustee for another, or 
have assigned it, provided no transfer has been made upon the books of 
the corporation. 

An agreement between the ofRcers of a corporation, and a stock- 
holder, to consolidate the stock held by him, will not . affect the rights of 
creditors of the corporation, or of the other stockholders who were not 
parties to the arrangement. — Mann t. Currie et als.f 2 Barbour* s 2?., p, 
29i- N. r. (1848.) 



SUBROGATION. • 

A purchaser by parol of part of a tract of land, who pays off a mort- 
gage on the whole to prevent a sail, is entitled to be subrogated to the 
mortgage, and a judgment recovered thereon. — Champlm v. Williams^ 9 

BarPs R.y p. 341. Pa. (1849.) 

« 

(Coulter, J., cited In re MagiU, 6 Barr, 504 ; Chester v. WiUcM, 
Ami., 246 ; 6 Barr, 76.) 



SUIT. 

Where two suits are instituted for the administration of the same 
Cate, and on a decree being obtained in one of them, an application is 
made to stay proceedings in the other \ the question always is, whethei 
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the latter suit asks any thing more than cui be obtained in the former.— «^ 
Eigkp V. Strangipays, 2 Phittips' Ch. R., |7. 175. Etig. (1848.) 



SUPERVISOR. 

The employment of hands and giving due'tulls for the amount of 
work done on the roads is but ministerial, and may be done by one su* 
pervisor.— PuZ/ v. Ridgway, 9 Barr's R., p. 272. Pa. (1849.) 



SURETY. 

The plaintiff, a sharehdder in a banking company, became surety 
for advances to be made by the company to the defendant. The de- 
fendant afterwards executed a composition-deed, to which the plaintiff 
and the banking company were panics, whereby he assigned his pro* 
perty to trustees for the benefit of his creditors ; and this deed contained 
a sipulation for a reserve of remedies against sureties for the defend, 
ant. The plaintiff having been compell^ to pay the debt to the hfink- 
ing company : — Held, that he was entitled to recover back the amount^ 
in an action for money paid, from the defendant. — Kearsley v. Colcy 1^ 
Meeson ^ Welsly's R.,p. 128. Eng. (1848.) 

A surety who has paid the debt of his principal, is, in a Court of 
Chancery, upon the Equity which springs out of the relation of Principal 
and Surety, and the fact of payment, subrogated to all the rights of the 
creditor ; and in the distribution of the assets of the principal, is entitled tO' 
occupy the place and to be subtituted for, the creaitor, upon the original 
evidence of the debt. — Lumpkins v. MiUs^ 4 Georgia^ 22., j). 343* 
(1848.) 

One surety of an insolvent principal is entitled to contribution fronr 
his cosureties ; and if all the sureties are solvent, each*is bound for hia 
share of the sum advanced and paid to relieve them from a common 
burthen. ^ 

A judgment having been recovered against one surety^ and an exe- 
cution levied on his property, he execrftes a forthcoming bond with 
another of the sureties, against whom no judgment had then been ob- 
tained, as his surety in the forthcoming bond ; and the bond is forfeited. 
The surety in the forthcoming bond, having paid the debt, is entitled to 
contribution from the other sureties in the original bond. — Preston v. 
Presim, 4 GrattarCs R.,p. 88. Va. (1848.) 

A note signed by onp biS surety, on consideration that another person. 
also sigils it as surety, dnd left with the payee for that purpose, cannot: 
be enforced against the stirety, unless executed also by the perse n indl-- 



cated as co-surety. — Jordan v. Loftin el al,, 13 Alabama 22., jp* 547. 

The right of one surety to call upon his co-surety for contribution, 
arises from a principal of equity growing out of the relation which the 
parties have* assumed towazrds each, other : the equity springs up at the 
time of entering into ,that relation, and is fully consummated when the 

. surety is compellecl-to pay the debt. — Waifltrnd v, Tucker, 4 Gr^^arCt 

\R.,p.267. fa. (J948.) 

SURVEY. 

If an unofficial survey, the lines <of which are marked on the land, is 
adopted by a deputy surveyor in his return, it is immaterial that the 
lines of a drafl will not, on actual measureiinent, include the whole of 
the tract within the lines of such unofficial survey. The marked li^es 

o\ern in all cases. — Thoirvpaon v. McFarland, 6 Barr^s jK.,jp. 478. 

'a. (;848.) 

TAX COLLECTOR— ASSUMPSIT. 



f: 



'When, money is volui^tarjly paid by a Tax collector to a county 
Treasurer, by mistake, and which was not intended to be received By the 
latter as belonging to the county, an action lies hy the former to recover 
it back, especially when it doies not appear the money has ever been paid 
over to, the county. 

. In actions against Agents, for money voluntarily paid by mistaksj 11 
fact, the true distinction is, where the Agent has paid the money over to 
, his principal in good faith he is not personally liable; but when he has 
not paid the money oyer, or before such payment, he has notice of the 
.mistake, and is required not to pay it, then he is personally responsible, 
although payment to his principal may have been made. — Law v. Nufnif 
3 KeUy*s R., p. 90. Ga. (1848.) 



TAX COLLECTOR— NOTICE. 

• Where a collector of taxes, ^mploys the proprietor of a newspaper to 
publish such collector's notice of an intended sale of lands on accoiint of 
the non-payment of taxes tnereon, ,the inhabitants of the town, within 
which the lands are situated, a^e not liable to pay the expenses of such 
publication.— Afi/Ze/ v.. S/oneAawi, 26 MainCi R*,p- 78. (1848.) 



TENANT. 

The plaintiff agreed to let a house to the defendant, and to sell him 
certain furniture; and fixtures therein, and io make certain alterations 



and inifMf^ y eB Mint sla the. houae ; and the deftndunt j»gi9^. ^ takie th^ 
house, and to pay for the furniture and ^ztueea.and ^itjfit^tkfisi'^Seld, 
that this was an agreement relating to an interest in land, within the 
fourth seotioD of the statute of jfrauds. — Yimghm y* H(^nPQfikt3 Cfimmon 
Bench R.^ p. 766. Eng. 1848.) 



TENANT IN COMMON. 

One purchasing the qbare of some of the tenants in common of land, 
pending a suit in Equity for its partition, becomes seized of such shares; 
and if he die, and the decree in the suit direct the land to be.soJd, his 
widow will be .entitled to her dqwer in the proceeds arising from his 
shares. 

On such a purchase, and a subsequent sale under the decree in the 
suit, the inchoate right of dower of the purchaser's wife, and all liens af- 
fecting his share, become impressed on the proceeds of the sale.— <-CAiiiv;A 
▼. Church, 3 Sandford's Ch, R.,p. 434. l^T. Y. (1848.) 



TENDER. 

In order to constitute a legal tender of» a debt or pecuniary ckim, k 
is necessary, as a general rule, that the money be actually produced and 
placed, within the ppwer of the creditor pr claimant to receive it. 

But when, such production is prevented, by the party entitled tjoit, it 
is expressly waived by him, or he does that which is equivalent, it is not 
necessary. 

Therefore, where a sum of mopey t>eing due from A. to B., A. took 
the money, and was proceeding in a wagon to the residence of B., to 
tender it to him, when he met B. on ^t ; A. stopped his wagon, and 
said to B. — ^*f have got the money here to pay you"— specifying the 
claim — and put his hand into his pocket to iake out- the bag which con- 
tained the monej ; while he was doing this, B* said^ *' I want nothing to 
do with such cut-throats as you" — and walked rapidly by and away 
from A. ; and the jury found, that A. was thereby prevented from pro- 
ducing the money and offering it to B. ; it was held, that this was a good 
tender. — Sands v. Lyon, 18 Connecticut R.^p. 18 (1848.) 

{Haioley and DuUon, cited Gihnore v. HoU, 4 Pick^ ^8 ; Barding 
r. Davies, 2 Car, ^ Fame^ 77 ; 12 Eng. Com. LaaOf 35 ; Cruise Est. 
on Cond. Gh.2^sec. 28.) 

A tender, made in the absence of a party^ io whpm,. by. the terms of 
the contract, it is required to be made, must be made before the evening 
of the day on which .the .contract falls due. 'And there is no difference 
in this respect between a tender of lOQn^y and speciiic articles. 

" A tender .of .rent, oni the .day pnwhic^ the s^e fi^Us due, made fo 
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the lessor, at a late hour in the evening, is a valid fiNider.^— SiDeef t. 
Harding, 19 VemunU R.^ p. 687. (1848.) 

(Kbllogo, J., oited Startup v. Maodondldf 46 Eng. Com. LaWf 598.) 



TENDEE— PROTEST. 

A. demanded £20 as rent from B., and B. havbg claimed cer. 
tain deductions which A. would not allow, B. then put down twenty 
sovereigns, and said, " I tender you JS20 under protest :" — Held, a good 
tender, as this was not a conditional tender, the words " under protest" 
merely importing that B, did not acquiese in the demand of A., and did 
not mean to preclude himself frogi recovering the money hack again if 
he could. — Manning v. Lunn, 2 CarringUm 4* Kirwan^s R>fp. 13. Eng, 
(1848.) 



TESTATOR. 

Where a testator, after having made ample provision for his widow, 
directed his real estate to he rented out until his youngest child should 
arrive at the age of twenty-one years, when it should he appraised and 
accepted, or sold, the whole to be equally divided between his eight chiU' 
dren ; and " that in case any of his children should die unmarried and 
toiihotU lawful issue, the share or portion of him or her so dying, shaU re- 
vert hack to the survivors, share and share alike ;'^ it was held, that this 
was good as an executory devise, and that the limitation over was not 
too remote.— i^app v. Rapp, Barr*s 2?., p, 45. Pa. (1848.) 

(Strong cited Diehl v. King, 6 Serg. ^ Rawle, 29 ; Doe v. Stopford, 
5 East, 501 ; Fosdyck v. Cornell, 1 Johns,, 444 ; Moffai v. Strong, 10 
Johns., 16, 17; M^M v. Neal, 6 Serg. ^ Rawle, 460; HopkSa v. 
Jones, 2 Barr, 68 ; De Haas v. Bunn, 2 Barr, 335.) 

A testator directed that his wife should receive half-yearly, such 
sum out of his estate as the trustees and executors of his will, front time 
to time, should think proper and necessary for her reasonable support. 

Held, that her reasonable support yras not to be determined by the 
amount necessary for her bare subsistence ; but regard must also be 
had to the extent and income of the estate, and the propriety of her liv- 
ing with her children. — Thompson v. Carmichael, 8 Sandford*s Ch. R.^ 
p, 120. JV. Y. (1848,) 

Testator directed his land to be sold by his executor after the death 
of his widow, and the proceeds distributed among his three children. 
The interest of a child cannot be attached in the hands of the executor 
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befcire the event fawppeiie on which the powerTnay he executed. — Hess 
V Sharh, 1 Boar's R., p. 231. Pa. (1848.) 



TESTATOR— IMBECILITY. 

.In an inquiry as to the mental capacity of a testator, his case is not 
to he treated as one of general derangement of mind, because for four or 
five months he was laboring under and recovering from a severe attack 
of apoplexy, and was suffering its necessary and usual concomitants, a 
deprivation of reascm in the outset, and its gradual restoration. 

On the contrary, the recovery from the effects of such an attack, so 
far as to survive four years without an intervening attack, shows pre- 
sumptively that the patient must have overcome its most violent and pe* 
culiar features. 

The delirium or imbecility of mind, or the unconsciousness, which 
ensues from violent or acute diseases, is not to be regarded as establish- 
ing a general derangement of intellect, so as to throw the burthen of 
proving a sound mind, upon the party setting up a deed or will, executed 
long after the force of the disease is spent, or it has terminated in one of 
a different character. — Clarke et als. v. Sawyer ei als,^ 8 Sandford's Ch. 
R.,p. 351. N, Y. (1848.) 

(The Assistant Vice-Chancelloh, cited Attorney General v. Pam* 
iher, 3 Bro. C. C, 441 ; White v. Wilson, 13 Ves,, 88, 89 ; Waters v. 
Howlettj 3 Haggard, 790 ; Chambers v. The Queen's Proctor, 2 Curteis, 
415 ; 3 Curteis, 752,) 



TESTATOR— PERSONAL ESTATE. . 

The general rule is that the personal estate of a testator is tlie pri. 
mary fund ibr the payment of legacies, and a testator is presiyned to act 
upon this legal doctrine^ unless a contrary intent is distinctly manifested 
by the terms and provisions of the will. 

Where the personal estate is not in terms exonerated, and is not spe- 
cifically given away by the will, it will be deemed the primary furid for 
the payment of legacies notwithstanding such legacies, by the terms of 
the will, are expressly charged upon the persons to whom (he real estate 
is devised. The charge upon the devisees in such a case will be deemed 
in aid,, and not in exoneration of the primary fund. 

A testator gave to his wife the -use of his real and personal e&tate 
during her widowhood ; to two of his sons he devised the reversionary 
interest in his real estate, and directed them to pay legacies to his other 
son and to his daughters ; but made no disposition of the reversionary 
interest in the personal estate ; held, that such i^veisionary interest in 
the personal estate was the primary fund for the payment of the ^icga- 
^ 19 
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(1849.) 

* 

(Jewstt, C. J.» cited White t. TF%tto, 1 Vernon^ 43 ; Bridgenum t. 
Doo«, 1 ilMr.» 103 ; .Lord laehiqmnt v. Freneky 1 Cov, 1 ; Haneox ?. 
Abbey, 11 Ffjejf, 186; Tower v. Lord iSoM, 18 Vetqri 132; Ancuster 
y..Mayert\ Brawn 0^., 4^4; Ram. en As$ett,.Gh. 3|aM«5; 2 YTi^ 
&mV £fiV#^ (2d.4ffi. «tf.^)1215.) 



TESTIMONY. • 

Tflstimoiiy takeo under a commssicn cannot be read^' if the attornej 
of one pfloty tvas. present when it was taken, though he took no part in 
the examination and was not employed to attend. — HolUstcr v. HoUuter, 
a Barr's R,yp^ Ud. Pa. (1848.) 

{RiMk, tixXifA Marr. Ch., 810, 327; United Stales y. Price, 3 

Wagh. c..a,we.) 



TRADE PIXTURE& 

A reversionary intcFest in trade fixtures willjp^ss to a pucchaser un- 
d^r a parol agreemeiit.r-fPetrie r. Daweon, 2 Cafringian 4* Kiru>an*i 
B.,p/im. Eiag. (;L848.) 



- TRANSIENT PAUPER. 

Where a fran^ent^ person is taken sick and is b need of relief, and 
the person at whose house he is, gives notice to the overseers of the poor 
of theto^ii in W^ich he resides and requests Ihero'to pmvide-fer the 
pauper, and the .t^verseers request him to do what k ^neeessary, be may 
recover' for his tefViceas arid ^x^iises. In taking care of the paoper, in 
an action on bc(ok account against the town. — W^bioUy. Wdc^ 19 
VermmtR:yf,in. '(1M8.) 

# 

{Fotand, ^Hed 'BmyiUe V. FiOnef, 6 Ft, 6i2; Suhbeli^r.€hUe, S 
Yt., 208 ; Yt 'M. Fire ins. Co. ir.Cummtngs, II Vt., «0S ; Skme v. 
Berkshire 'Cong*! Sotikiy, 14 72./ 86; WaskmgUm v. ^Risvi^, Brayt, 
188.) 



TRESPASS. 

W. hdd cut wood oq'^0 li^dof J. with J.^s afi>W»btt6oiiy and ilie 
* Wood was lying on J^s land. J. ^rthe purpose ^f c^nng'^an^er 
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part of idflnliBd, ftud* vitli no intentioD to bura J.'s' wdod, set five to tbo: 
brush on {his other part of his land, and the fire escaped frono J.'s coo* 
trol, and passed on to the land where the wood of W. waes, and con- 
anmedit. BeHiy trespass m et armis will lie by W. against J., for the 
ininry.^Jofdttnr. Wyuti, 4' GroUan^M 2L, p. 151. Va. (1846.) 

(Tay/ar, cited Hammond* s Nisi Pn'tt^, 86,37, 67; ScoU v. Shq^ 
herd, 3 WHs., 4i^ ; Fiit. N, B., 204; Taylor v. jRom^ow, 2 f/en. 4> 
ilfun^., 423 ; 7 Cdm. D^., 508, /i/la Trespass A.y I ; Zemne v. Bray, 3 
££M/, 598 ; TariUm v. Fu&er, Do»^., 671 ; Hvggcii v. MonJtgotnery, 5 
jBotf. 4* ^t^., 446 ; 1 Cms. Z%, ^tt^e Action, 242 ; Courtney v. GoZ^^ 1 
Z»(^. Raynu^ 272 ; Reynolds v. Clarke, Strange, 634 ; Hardre^s, 60 ; 
Beaver v. (Ttfr^I, /fe^., 134 ; Und^noood v. Hewson, Strange, 596 ; JPTt/. 

^i»« V. Holland, 25 J^. Com. Ziow, 50.) 

« 

In trespass for breaking and entering the plaintiff's dwellin^-house, 
and seizing, taking, and eonvertmg his goods, the conversion is nbere 
matter of aggravation ; vand a plea which only justifies the seieiaig- and 
taking is good on special d^murner, tbofogfa it does act in its -conunenee-. 
ment except the conversion. — Pratt v, Pratt et als., 2 Welshy, HurU 
stone 4- Gordon's R., p, 413. Eng. (1850.) 

A party having the legal title to land, having entered, may maintain 
trespass against a person wrongfully in possessioo ^at the time of the 
entry, and continuing in sUch possession afterwards ; and fa such action 
he may recover all damages fhtervening between the time of disseiiieQ 
and re-entry together with damages for a subsequent eifitry by the de« 
fendant. 

The entry upon the larid by the owtier, andmeasoring the Hnes, and 
asserting upon the land his claim of title, and directing his agent to out 
the grass thfcreon,'with notice of all this to the disseisor, consfitrfttes a 
sufficient re-entty by the owner,' to enable him ' to recover damages, in 
an astion of trespass, for the value of the grass which the disseisc^r sub- 
sequently cut upon tile Iwoi^^^utting v.'Cox, i9' Vermont R,,' p. &Vt^. 
(1848.) 



i 



TROVER. 



Where wood has been converted wad made into coal by the defendant^ 
the owner is^ endtled to tttaintain troiierfer the wdA.-^JRiddle v. Driver^ 
12 Alabama R., p. 590. ( 1848.) 

Trover will lie in a State Court, against a postmasior, for the conver- 
fldon of a newspaper belonging to the plaintiff. 

To justify ^uch an ^dtion, however, the Gonvei^sjoft should be clearly 
proved. The wiAiholcBi^ of the paper should be shown to be without 
color 6f right ; arid the pUantlflr.shdiihi eatabljdi his own litle to it, by 
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unquestioaable evidence. — Teal v. PdUm, 3 BtHrboiu^s Stiprmm Comi 
R.,p.bl2. N. Y, (1849.) 

A. being the owner of 200 barrels of flour^ ddivered the same to a 
forwarder at Rochester, and took his receipt and agreement to send the 
same to the defendant at Albany, to whom A. was indebted in more than 
the value of the ^our. A. then drew a bill upon the defendant on time, 
which he procured the plaintiff to discount on his deliyering to them the 
receipt for the flour and agreeing that it should stand as their security 
for the bill. The flotlr was forwarded and the defendant receivedx and 
disposed of it, but refused to accept the draft. In trover by the plainti£i( 
against the defendant for converting tlie flour : — Held, that the transac. 
tion was neither a sale, mortgage, or pledge of the flour to the plaintiS, 
and that they couM not recover, — Bank of Rochester v. Janes, 4 Demons 
R.,p. 489. N. Y. (1849.) 

(Beardsley, J., cited 1 CA. P/. (7tA Am. ed.), 170 ; 2 Saund.j 47, 
a, note 1 ; Browne on Actions at Law, 426 ; Dillenback v. Jerome, 1 
Cowen, 294 ; Hotchkiss v. McVickar, 12 Johns., 403.) 



TRUST AND TRUSTEE. 

A trustee, charged with misapplication of trust-moneys, admitted by 
his answer that he had misapplied three sums, and set forth a debtor and 
creditor account, in which he credited himself with, amongst others, 
those three sums, and also with a fourth sum Vhich was equally in- 
admissible, but which turned the balance of the account in his favor. 
On a motion for payment of the three sums into Court : — Held, that the 
plaintiff, not having in his motion challenged the fourth sum, the nx)tion 
could only be granted to the extent to which the answer admitted a 
balance, after striking those three items out of the discharge. — Nokes v. 
Seppings, 2 PhAllips^ Ch. R.,p. 19. Eng. (1848.) 



TRUSTEE. 

If a trustee be sued in Chancery for an account, and it appears that 
he has properly expended sums of money for the protection and safety 
or for the maintenance and support, of his cestui que trust, Bit a, time 
when he, though adult, was incapable of taking care of himself, the 
Court will allow him*credit, in account, for such sums of money. — Nel- 
son V. Buncombe, 9 Beavan*s R., p. 211. Eng. (1848.) 

(Turner (}• Tayhr pited Weniworth v. Tuhb, lY.^C. (C. C), 171 ; 
2 y. 4- C. (C. C), 537 ; WiMiams v. Wentworlh, 5 Bemmn, 325 ; Se% 
t. Jackson, 6 Beatan, 192 ; Sherwood v. Sanderson, 19 Ves., 280.) 
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A trustee is answerable for the default of his co^trustee, if, with a 
knowledge, that the trust- fund is in a course of abuse, that his co-trustee 
is making an improper use of it, he remains passive, refuses or declines 
to interfere. . . 

If there be, malpractice, fraud, or evil dealing between co-trustees^ 
then the one shall be .answerable for the default of the other. 

Where there are two trustees, and one of them is in default, without 
the knowledge, privity, or consent of the other, the parties interested, 
who selected the defaulting trustee, shall not hold the other, innocent 
one, liable for the defaulter's acts. — Glenn v. McEimy 3 GiWi R., p. 
366. Md. (1848.) 

Where one, summoned as trustee, had, previous to the service of the 
trustee-process upon him, signed a promissory note as co-surety with the 
principal defendant, and he paid the note after the trustee-process was 
served upon him, it was heldy that he was entitled to deduct from the 
funds in his hand one-half of the amount so paid, — ^being the amount for 
whic^ he was entitled to call upon the principal defendant for contribu<» 
tion as co-surety. — Strong ei al. v. Mitchell el ahy 19 Vermont R.y p. 
644. (1849.) 

• 

A trustee of a married woman, to preserve her sepai'ate estatCi is not 
responsible ibr medical services rendered to slaves, constituting her sepa* 
rate estate, they not being' in his possession, or the services rendered at 
his request, and he never having promised to pay the value of the 
services. — JS^e^ v. Hoole, 12 AkUfama 22., p. 177. (1848.) 



TRUSTEE— PURCHASER. 

A trustee cannot become the purchaser of the property which he^ 
holds in trust, adversely to the beneficiary. 

This rule of equity appliHis generally to a sale under a judgment or 
decree in favor of strangers to the trust. 

Thef right to avoid a trustee's purchase of the trust-property, is not 
personal to the beneficiary. It passes to his heirs or legal representa** 
tives ; and it is a right in action to which creditors may become entitled. 

Mortgagees and judgment creditors may purchase at sales made by 
virtue of tlMsir securities ; because they stand In no relation of trust or 
confidence to the debtor. 

A purchase, in donmderation of a precedent debt of a doubtful 
character, made firom a trustee who purchased in violation of his duty, 
was set aside in favor of the beneficiary. 

A trustee, having bought the trust- property at a mortgage sale, perw 
formed valuable services in preserving and securing the same for his 
own benefit. On the purchase being decreed a trust for his beneficia- 
ries, he was allowed a full remuneration, so far as such services benp- 



294 * 



imLAirp9& contKA&if W6i 



{The Assistant Vice-Chancellor cited Van £pps t. Van Epf9, 9 
JR«^, S88 ,- T(7m;if v. 7%» Bank of CMeatu, 9 p4ttgey44»-, 1 Hm, 
260 1 Bohsoti v. Racef, 3 San^l. C%., 60 ; Moor^ yf. Maa^tr 4 tSatuL €^ 
in; CamphtUf. Johnafon, l^Sand. Ck^ 149; Oram^if* MUehOip 1 Sand. 
Ck.^ 2&1 ; Diekensm v. Cochmse, 1 &iful. €%., 214.) 



UNLAWFUL ACTS. 

Onewipo d969iiiQm€)galor»ni9objevou8 act, wbioh^^likply to proire 
iBJwioua to othersi is unawi^able; for tJie consequeno^ which |inay di* 
xeotly' aod^naturaUy re^uUiiron^rhis conduoti though ,he did not intend to 
do. the partieular iistjuiy which idnowedf^Vam^snburgh .▼•. Tnu^ 4 
Dmio'^ JR., p. 4IH. iV; Y. (1849.) 

(i?a^e<^ cited 1 C^i^ PI, 67.; 11 JoAit^., 2^5 ; Join$.g 294 ; 19 
Johns., 282 ; 5 Hill, 171 ; Cot0en!s 7r., 166, 309.) 



UNLAWFUL CONTRACT; 

Courts of justice will sot lend their aid to eatbroe aa-i m moapa l or 
illegal contract ; if it be executed they will not disturb it, but leave the 
parties where they find them. 

No action can be maintained upon a contract growing mtf of an im- 
moral or illegal transaction, when the transaction was not subsequent or 
collateral, but directly connected with the unlawful act. — Howell Adm'r 
.▼. Fountain et als.,. 3 KeBy*s R.,p, 176. Ga. ' ('184«.) 

The proprietors of five several lines of tloatS) engaged in the business 
of tra,nsporting persons and freight on the Erie and Oswego Cansd^ ea» 
llered into an agreement among themselves to ran fi)r the remainder of 
the season of navigation at certain rates fi)r freight and passage then 
agreed upon, but which were to be changed wheneref ^the parties stoidd 
deem it expedient, and ta divide the net earnings ainong themselves ac- 
cording to certain proportions fixed in thd artioles* In an aotion on the 
^rqement against a party who had failed to make payment acoordisg to 
the contract : — Heldy that the agreement was a cc^piracy to commilt an 
act injurious to trade, contrary to2 R. S.,'d91, eeic. 8, and was illegal 
and void. — Hooker et all v. Vandewaier, 4 Denials Ri, p. 349. N*. Y. 
(1849.) 

(Jkwett, J., cited'l Selw. N. P., 63, lOih ed. ; Chit, on ConLy 65f, 
(ed. 1842) ; Hohnan v. Johnson, Cowp., 341 ; Jackson v* Duchaxser 3 
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USAGE OF TRADfii.. 

iBfan aotion fcfr ibo* price of tobftooo i^, ^yidctfu^ i»{a4q)i9sihlQ tt 
show, that by th&dalabllshed usog^ of thei^l^dooo tx^d^ 9X('»9le9 are by 
mwMiBBf althoag!i>not oo expreseed in th^ bo^gtli and an/id iiol^.->-£|^er# 
ir.> JpiMtf, 2 WeM^t HiuflsUme 4* CkfrdoAU R^pj 111. JSi^,/ (1650..> 



(IFadvM) f iElEM^to cited JSayilj^^.T. j^tiOertoortikj^^l W^hy^Huri 
•tone 4* GarAm, 425^ fluttm v. TFair^n, I M. 4* W., 4Q6 ; JF^a^i^er v, , 
Fdbner, A B. ^ Aid., 887 ; Hodgson v. Daou, 2 Canm.^ 630 ; Dzci^eft. * 
9en V. LavHdly^ Camp., 27»; W&itUtk$r v. Masonr2 Sib^^N^ 0^959; 

6Qi^.; C/oiAe v. i^p^M^4 il..4* £i, 443.) 



I»5URY. 

Privies to the person to whom a loan is made, either by representa- 
tion or operation of law, are harrowers, within the meaning of the statutes 
of usury. • 

The reoeiverof an insolvent corporation or association, may main- 
tam « suit to avdui usurious transaction, entered into by the company 
which he represents. 

Loans oi credit, where there are no kazaid^ och^ thja^v those incident 
i» an^ordiaary loan of money, held to be within the u§ui^ actsw — LeaviU 
T. JU Laimay ^ Co., 4 Softdford's Ch. £., j». 261. ' It Y. (1850.) 

(Tbe Assistant Yice-Ciuiicsllor cited Livmgftoh v. Harris, 11 
Xt^etid.y 329; PedrsaU v. Kingsland, 'S Edw. Ch.i IQ^; Pra$t v. Adama^ 
7 Paigey 615 ; Cole v. Savage, 10 Paige, 583.) 

If a note be afifeeted with usury in itSvonb;in,, every renews) or change 
of the security is equally affected ; nor will the usury oe cured wh6n a 
gteeA^r sum than the usurious intere^ is paid on the de\>U . 

The endorsee of a usurious notei who At the. time Jie obtained' th^ 
note had knowledge of the usury, cannot recover ther^n beyond thp 
principal sum, even though he took the note ut)on thel assurance of' the 
maker, that he would make no defence to it ; the consideration being an 
illegal one, the waiver of the defence wasL nplt binding on the maker as 
to a party having notice ; it would be otherwise with a mere failure of 
censideration*-*- Torres v. Graai, 10 Smedes ^Mar^hofPs B^ ft 80. 
Ms9^ (1S48.). 

{EfleU cited. PoioeS v. Water^^S Cov>,^^ 669, 692, 696; TjiAiS r. 
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2)am, 20 Johu.y d85 ; CMbtrt r. Htdey, 8 7. i^., S90) &18 ; 8 T. R^ 
534 ; 7 T. R.t 184 ; Lwe v. Wallery Doug,, 736.) 

Where usury has paid upoQ a note, in pursuance of a contract made 
at the time of its execution, and the payee seeks afterwards to enforce 
the collection of the note by a suit at law, a Court of Equity, upon a bill 
brought by the maker of the note, will order that the sum so paid be 
allowed as a payment upon the note, computing simple interest. 

But, w^ere usury has been paid upon notes, which hare been subse. 
quently put in suit, and judgments have been recovered upon them and 
satisfied in full, which judgments still remain unreversed, a Court of 
Equity will not interfere to relieve the party making such usurious pay. 
ments. — Day v. Cumminga^ 19 Vermont jR., p; 496. (1848.) 

' Usury paid upon or collected under a judgment may be recovered 
back by bill in equity, but it cannot be recovered back at law or when 
paid or collected under a decree in Chancery. — Thompson v, Waref 8 
Ben Monroe'9 J?., p. 28. Ky. (1848.) 

(Breck, J.| cited Pearce v. Hedrich, 3 LiU.y 109.) 



USURY— MORTGAGE. 

Though the parties to an usurious transaction may reform it by cqb- 
celling the original security and making a new obligation for th^ amount 
due after deducting the usury, they cannot, by any transaction between 
them, render valid such original usurious security. 

Accordingly, where the holder of an usurious mortgage endorsed 
thereon an amount equal to the sum included in it for usury : — HeU 
that the mortgage was nevertheless void, though such endorsement was 
made with the ass^t of the mortgagor. — Miller v. HuU^ 4 Demo's R.^p* 
104. JY. Y. (1849.) 

(Noxon cited Moncure v. DermoU, 13 Peters, 345 ; Hammond v* 
Hopping, 13 Wend,, 505 ; Jackson v. Dominick, 14 Johns,, 435. 

Beardslet, J., cited Comyn on Usury, 183-185 ; Wright v. Wheekr, 
1 Camp., 165, note ; 2 Taunt,, 184 ; Blyden, on Usury, 91 : KUboum 
V. Bradley, 8 Day, 356.)' 



USURY— NEW SECURITY. 

Where a party to an usurious bill or note, gives a new security fer 
it to a holder for value, without notice of the usury, the new security is 
Valid, although the holder could not have recovered on the bill or note. 

The giving of a new note without objection, by the debtor on an 
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usurious hote held by an endorsee, is of itself an admission that the oq* 
dorsee is a bona fide holder of the old .note, without notice of the usury •*-«• 
Smedberg v. WhiUksey^ 3 Sandford's Ch. R., p. 32Q. N. Y". (1848.) 

(TAe Assistant VicB-CHANCELiiOB cited £/^ v. WarnM, Moor^ 
752 ; & C. Cro. Joe., 33 ; Cuthbert v, Haley, 8 T. R.^ 390 ; KetU ▼. 
WalUm, 7 Wen4.y 266.) 



VENDEE. 

When the title to a part of the premises sold and conveyed fails, ii» 
sendee may recover back a proportionate share of the purchase-money 
paid. 

If his deed be lost he may maintain a bill in Chancery for the lo- 
covery of the money.— ^MicAo/ et ux. v. Mills ei a/., 17 Ohio R>i p. 601. 
(1848.) 



VENDOR AND VENDEE. 

Where land is conveyed by an absolute deed, and the vendee at the 
same time delivers to the vendor a contract by which he agrees to re- 
convey the premises by a specified time, upon the re-payment of the 
purchase-money with interest, the circumstances furnish presumptive 
evidence that the deed, although absolute upon its face, was intended as 
a mortgage, and it will be so held in eqaity. -^Marshall v. Stewart et oLp 
17 Ohio R., p. 856. (1848.) 

When a fraud has been committed upon a vendee ia the sale of land, 
by the false representation of the vendor, that he had title, when he had 
none, the vetidee may resort to Chancery for a resoision of the contract, 
and a return of the purchase-money paid, against the representatives of 
the vendor, without a delivery of the possession, the vendor having died 
insolvent. — Greenlee v. Gaines, 13 Ahihama R>, p. 198. « (1848.) 

(Hoi^ cited 1 Dan. Ch. Pr., 434, m>(e« ; 1 Stew. ^ P., 107 ; 2 Ala., 
108 ; 3 Ala.y 251 ; 4 Ala., 37 ; 5 Ala., 604 ; 9 Ala., 772 ; 10 Ala., 
702.) 

Where goods shipped to a vendee arrived at their port of destinationi 
and the vendee paid freight and gave his note for the price ; but the 
goods, in consequence of the loss of the invoice, were stored in the cus- 
tom-house, and remained there until the dishonor of the note, 'the vendor's 
right of stoppage remained. — Donath v. Broomhead, 7 Barr^s £., p. 301. 
Pa. (1848.) • 

K vendor retaining the legal title, cannot maintain an action on the 



iMMeiby *in[jiirle» to^the firediold or inherilMiQe, during the prwuwHion of 
.hiB veadleB under the artides ; even though it does not a{^&Mr . that, the 
cmididei had ever edtUled himself to a oodveyaace« 

Nor c^n he recover from the wrong-doer damages arising from the 
#68oi68ion of the oontraot on aceount cf siioh ii\juiciea*--*io4i v. CfeMs, 5 
Bc^^ &,pyll^ Pet.. (1848.)^ 



VENDOR— OBLIGATION. 

An obligation to make a deed to certain lands when the price cod- 
cracfiBd fol"i^ psjkl, 10 dn law a covsnanlt totmalfe^^a.gpaiirtitle when the 
cendidokiie performed 'by tlie purohtser.' 

When the vendor entering into such a contract becomes insolK^at 
before 'the price \s paid^ and the piirchaeer ehoWs lua: outstiuidii^.inoum. 
bi^^oe. eneated' by the vandctf) he wiil be entitled to relief in a Couit of 
Equity. , 

But, unless the money is actually tendered upon condition that' a 
title is made, the only relief is to enjoin the vendor from proceeding for 
the price until he gives indemnity agaiiist> the outstanding incumbrance. 
-^Hunter v. O^Neil, 12 Alabama R., p. 37. (1848.) 



VENDOR— WITNESS. 

V^nddr 'Of ''chattels released from wartanty of tide is ^ a competent 
i^itriess^forhis' vendee, to sustain his own title where it is sought to be 
avoided as fraudulent, by a creditor of his veodor^ who purchased under 
an execution. 

Wkei^ the question was, whether an aUeged.sale.of chattels was 
Mudiil^t as to eredkors for want of a notorious change of possession ; 
a^ because it was merely colorable to elude creditori^ tb^ Court should 
insti^ot the jury as to the nature and effect of legal fmud) and it is not 
isuffi^ent to lelave the cause to them to decide generally whether the 
sale was fraiidulent or not.' 

Sale of chattels is void if intended by both parties to elude execu- 
aliens, or- if there be no visible and notorious cb&nge of possession, so far 
as is eom))atible. with the nature of the property. — Cadiury v. Nolati, ^ 
Barr's i2., p. 320. Pa, (1848.) 

(CbavtEiii J., cited Cbw v. Woorf^v 5 Serg. <J* Utftofe, 275 ; Sireeper 
V. Eikatt^ 2 WkarL^ Zm ; Cafpenter v. ilfcj^^, 5 Watts, 483; Young 
r:Mf0lurej2Wal69:^ Sergei 141 ; Avery v.. S^ee<, 6 WaiU, 247.) 



VERDICT. 
Ai%»t >a >veidie« dsi'Mcemdv'ajidi the juffy disohlbf ged> tto contijol of 



<Imi ' j ory tot^f "Ae eiUft i» atAi» w^^ amd tiie3r<iai]9]ii>tbe.>raoalIed.t(»^alliat 
or amend the verdict. — Rigg v. CooA:^ 4 Gilman*s R.j p. 336. iiSc» 
(1848.) 

(Tbbat, J., cited Sargen^^. Thie'l^aUt 11 Ohio, 472.) 

1% sustain^ a ¥ef^t^ gtiilljr.<Mi an indiotment lor an.asBatilt'Tvitb 
indent to commit mur^erj the evidence most ekiow that if death had eoH 
su,ed» It iffoifki. liave been miivd^r.' 

A. man has a right -Id order another to leave his house, but he hasno^ 
i%Tit to put him put.bp ibroe until quiet means faiL He may lay! hit 
hands i^xm him softlj,- and if ha then resist, force .may be used. 

But if he attempt to use violence in the outset, and is slain, it will 
sot be murder in^ the slayer, if there is no previous mal&c&f^JlfpCc^ v* 
The SiaU, S EngUsh's R., p. 451. Ark. (1849.) 



VESSEL, 

Where a vessel itf sailed by the masteron shares, and hh undefrt^k^ 
to carry lumber to a market, he and not the general owner of the vess^l^ 
is liable to the owner of .the lumber, if any part of it is used a^.fuel 
duriflg.the voja^^. — .Spraaiy. DwaeU^ 20 MaiM jR., j>. 185. (1848.) 



WARRANTY/ j 

• •  . 

Where a horse is warranted '^soudd;*' the plamtifTcaniiot recover toQ 
that warranty, unless he show that the horse was unsound at th&ime of 
Ihe^ salfi ; and mere defective formation, not producing lamcncias at., that 
time, is not an unsoundness within the meaning, of the warranty .-^jBoi^ 
fey V. Forresiy 2 Carritigten ^ Sirwan^s A,l>i 131. Eng* (184d») : 

(CsoswcLi., J.5 cited Browi v. EMngien, 8 M. ^ IT., 122; Dickm? 
son y. FoUeH, 1 M . f Rob., 299 ; Coailes v. Stm>enf, 2 M.. ^ Rob., 137; 
Bidtkll V. Bnmard, 9 M. f IF., 668.) 

Upon a warranty of the. soundness of an animal sold, the measure of 
damages is the difference between the value of the animal sound as war* 
ranted, andhis vtilue at the time. of the sale in the condition he really 
was ; and the price at wliich the aninml was sold is the proper evideno^ 
of value, at that time, if sound to the extent of the warranty. And the 
rule is the same whether the purchaser offerp to retiim the animal er not. 
— n^^Um . V- TfKympsm, 4 GraUan'g R., p. 121 . Va. ( 1848.) 

(Bummers cited PitUi^ v. SWfrm, 1 JBT. Bl.y 17 ; 3 Siark. EvVf 
16e^; 2 Stark. £«.,€4I>; CasweU v. Chatty 1 TmmL, 565; SUnA r. 
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Jaduscn, 2 Rand., ia2 ; ThrdkeWt AdmW v. FUxhughU Es^ars, 2 Xeigk^ 

461.) 



WHARFINGER. 

A wharfinger is bound to take common and reasonable care of the 
eommodity intrusted to him, and is liable for ordinary neglect. 

The liability of a wharfinger and warehouseman depends on the 
same rule, and differs from that of a commcm carrier ; who is liable for 
all injuries except such as arise from the acts of Grod or the public ea« 
«my.— Foote v. Storrs, 2 Barbour's R., p. 826. N. Y. (1848.) 

(WiLLABO, J.» cited Story's Bail., 450-457, sees. 444-452.) 



WIFE— LEGACY. . 

A legacy to a wife will not pass by an assignment of the husband &r 
the benefit of his creditors, of all his personal prcperly.'-^Skmner's Ap^ 
peal^ 5 Barr's R., p. 262. Pa. (1848.) 

From the Orphan's Court of Adams county. 

Buch^r and another, assignees of appellant, presented their petition 
to the Court below, setting out the will of one Slade, who inter aUuy be- 
queathed to his daughter Elizabeth, wife of appellant, 81800, paya- 
ble in annual sums of 8100, by his son and devisee ; that afterwards 
the appellant made an assignment to the petitioners of his right to the said 
legacy, in trust for his creditors, and prayed^ an order. to enforce their 
rights to the payment of the legacy. 

The deed of assignment under which the petitioners claimed title, 
was an indenture made in 1840, reciting the embarrassed situation of the 
appellant, and his desire to pay his debts, &c., and conveyed " all the 
following real estate'' (describing it particularly), and <^ all or any the 
real estate of the said appellant wherever the same may be situated ; and 
also all his personal property, of any kind soever, which he hath, or is 
any manner entitled to, be the same in possession or in action : viz.," 
goods in store and household furniture, together with the accounts stand- 
ing on the books ; in trust to pay certain preferences, and then debts 
generally, without any stipulation for a release. 

The Court, Irvine, P. J., decreed payment of the unpaid portion of 
the legacy to the petitioners, and the Assignor appealed. 

Fisher and Morris, for appellant-*-The trustee is not a purchaser for 
▼alue — Wolf V. Eichelberger, 2 Pa., 346 — and the only question is the 
intention, for that must plainly appear, in order to pass the wife's choses; 
-Updegrove v. Vpdegrove, 1 Barr, 136 ; Hartman v. Dowdel, 1 Rawle, 
370. The husband has -but the power of disposal which he succeeds to 
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Id right of his wifs-^Richmne v. Hemy 1 Pa., 878 ; Stter'« Cascy 4 
RendiCf 468 — and there is no evidence of an intention to exercise that 
power, but the contrary ; for the omission of the wife to join in the deed 
leaves hdr right of dower unaffected, and the only general words, *^ all 
his personal property in possession or action," are-ocmtrolled by the re* 
recital under the videHeel; Bouv, Die, Verb,; Hobart, 171, 172; 2 
Saund.y 291, a. 

Durkee and Bamiix, contra, cited Act 1834, Executors' and Admirm^ 
irators; Siter^t casCy 4 Rawle, 478 ; 1 Pa., 373 ; 1 Bop. on Leg,, 214. r ^ 

Per CimiAM. — ^The words of the assignment extend to the husband's 
" personal property, of any kind whatever, which he holds, or is in any 
manner entitled to, be the same in possession or action ;*' and this gen* 
eral description is followed by a specification which rather restrains than 
enlarges it ; and the question is, whether it passed an outstanding legacy 
to the assignor's wife. The desoriptioa is limited throughout to his pro* 
perty ; and has he any property in his wife's legacy ? If he had even 
a qualified property, it would pass subject to the wife's right of survivor, 
ship in case it were not recovered in her lifetime. But it was held m 
Dennison v. NigM 2 Waits, 90, and Robinson v. Woe/pher, 1 Wkari.f 
179, that he has not ; and that her legacy is not liable to attachment for hi& 
debt. The same principle was held in Siter*s case, 4 RatoU, 373, and 
some others. In Richmne v. Heim, 1 Pa., 373, the assignment expressly * 
included the wife's legacy, which difiers that case from the present. The 
point that the husband has barely a naked power over his wife's choses 
in action, and one which he is not bound to execute in favor of his credi- 
tors, must therefore be taken to be at rest 



Decree reversed. 
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Testator devised his estates in B. to the same uses as the estate^ com- 
prised in his eldest son's marriage settlement were thereby limited to ;: 
and he devised his estates in M. to trustees, in trust, by sale of mort- 
gage, to raise portions of £5000 each for his youngest children ; andv 
from and after the performance of that trust, and subject thereto in ikt 
first instance, and subject to the payment of such of his debts as his peri^ 
sonal estate should be insufficient to satisfy, he devised those estates te 
his eldest son in fee, and appointed him his executor. The testator died 
indebted by specialty as well as simple contract ; and his personal -es- 
tate being insufficient to pay his debts, his eldest son, with the concurs 
rence of the trustees of the estates in M., sold those estates, and exhaust* 
ed the proceeds in making good the deficiency of the personal estate t(>> 
pay the testator's debts. 

Held, that his youngest children were entitled, in respect o'' tin ir 
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^itkiDs, to a charge on Ae estate in B«, «qUal in amoimt totha prooaeda 
of the estates in M. which had been applied to pay Cbe dpociaUy debts.-^ 
Legh V. Legh^ 15 iS^moru' K^p.. ld&. £ii^. (1848.') 

« 

To render a subseqiient psovision' in a will repugnant to & pD&vloas 
otie, the last provision must be entirely inoompatible with the -fkat^ so 
that if effect be given to the last, the other must entirely fail. 

But no such incompatibility exists, when a testator by one clause of 
hia will, gives in absolute terms a legacy to his wife, to ibe paid oat of 
ike avails of the sale of his real estate, and by a subsequent clause di- 
rects his executors to sell such real estate after the death of his toife. 

Under saeh ^'will the l<^acy becomes vested on the death of the tes- 
tator, although not payalble notil  after the' death of the legatee, and the 
legatee has the same right lo sell or dispose of it, that she has in respect 
<if any ot^er property ; and on her death* if uadisposed of, it goes to her 
personal repres^notativd) who may enforce the paym^t against the ex- 
ecutor8;-^iSu«e^y. Chaae etoLj 2 Comstock's R.,p. 73. N. Y. (1850.) 

(TVncy cited Crosby y. Wemdall^e Paige, 6A^; Parks v. Peurks^d 
Paige,!!!; Pmtd v. Bergh, 10 Paige, 152; Purse r. Snaplin, 1 Au 
kjfns, 41$ f MinshuU v. MimskuU^ 1 Atkyns, 412 ; Confinhtmen v. Shuler, 
2 Paige, 120 ; Sims v. Boughtifi^ Veseip, 247^ see also note2 0np> 246| 
in Sumner's ed. ; * OmsUmiifke v. CdiuetiknUne, % Ves., 102.) 

. Testator bequeathecT his residuary estate to A,, the executor and 
tmstee of his' will ; with a-gift over in case of the death of A.y so that he 
might not be 'enabled to perform the duties thereby requiredof him. A. 
proved the will, but died before he had' f«dly perfoj^med the trust of it. 
Held, that by merely proving the will» he entitled himself to the residue 
absolutely .^^/ifaifiSii^«2m>r^ v. Crrasseit, 15 Simons* R,, p. 52. Eng. 
(1848.) 

(Dickinson cited Harrison v. MoikUy, 4 Ves,, 212 ; Brydges v. WoU 
ftm, 1 7. 4--B. 134.) 

Although ^he iangoi^ of a will may make im abaolute gift, yet if 
other apprjipriate expressions be used v^hich* show with sufficient cer. 
taintyi that but a qrmdified'gift was intended, a Court of Equity will 
look to the cl^i^ intention of the testo!or,«nd raise a constructive trust 
whiere n<me has "been deoLared.-^Iitieatf v. Lofihkari^ 10 Smedes^ Mar- 
9kaWs R.,p. 466. Miss. (1^48.) 

After awHI is duiy exxKmted, the making of anotlier will which is 
not duly executed,' is do revocation of ^e fifst. Tearing a will .duly 
and formally «Eeciited and tken restoring it again by carefully sewing 
it together, pnserving and ieaviiig it at death, is aatk^aotory to ahow the 
intention to preserve it as a will.*— J^reaMitt v. Whkiaker^s ExWs, 6 
Ben Monroe's R,, p. W». Ky. (1848,) 



fieqiidBf iff tditdt(^'«'dmightdr fbr Hfe; ftnd ^oa hdr -dgkth^ tO;1he tdsta- 
kyr^s son atiii* Ilis eUWen. The Mn^ had bo child ^at his father's deith^ 
, but had children Uviog at the d^ttth of th^ daughter, ifeliiy that. Ibs 
children were neither joint- tenants with him, nor entitled in remainder 
^er his dekth, but ^at the Aind belonged ^to him absokitely.-^iScdi/ v. 
Sem, 1-5 ShMms' R., p. 47. Eng. (1848.) 

A married woman having power lo dispose of j&1500y by her iwlU, 
, gave the interest of it to her nusbatid fop his life,' and d^reoted that, After 
his decease, the principal should be divided equally, between the ftva' 
danghters of her sister B. ; and, if any of them should die dunag iber 
birsbsnd's lifetime leaving issue, that the respective 'issue' of sudi de. 
ceased daughters should have equally divided among them their jnoChsr's 
share : but in case any of them should dieiduring her husbjaod^s lifelime. 
without lawful issue, that the J&1500 shoidd be divided, share Andshavo:^ 
allike,umotig 4he surviving said daughters. 

Held, tl^t the'woifds << surviving" had refei^^nee to the tabtalrix^s 
basbaiaKi, and, therefore, '«s all the daughters. died ki his lifotiTne, and' 
only one of them left issue, that four-fifths of the £1500 were undis- 
posed of. — Watson v. England, 15 Simons' R;p, 1. Eng. (1848.) 

(Bethel^ Subbaektiistd Taykryr. Bw9ri^,l Goli,, 108.) 

TestaiCor gave all bis pft>perty ,' both real and personail,* Id * his ' itife for 
life : '* And, after the death of my wife, my nephew, is to be oonaideiied 
as heir to all my property :. but I direct that whatever portion of my 
property may, hereimc^r be possessed by ^m^ shall be secured by my 
^cecttDFs, for the benefit of nis &mily.^' Held, tilking the wholel of the 
wBl Together,: that the testator,; by the 'Wont ^^ femily " < meant the cbil* 
dretn,' but hot the wife ^f his nephew ^ ^«nd^ diEat the pnTpehy ^eught to he  
settled upon ^fc-nef^w.for life, and en his children after his death*— «. 
WhUe V. Briggs, 16 iSfwow* ft., p. 1-7. Eng. . (1848.) 

• 

Testator gave in trust to/ his btothir £. the remaindBr 6f his pro- 
perty, of what8oever>^d,; to assist hisa to brings up, educsate^ and provide 
for the children of his kte biotber, J., wibom he ; named : ^ When my 
youngest nepho'iv^^attains' his age of twenty-one ye»rs,< itisi my will that 
a^l i^y property be equally idmded amongst^ my nephews ^ their lawful 
issue^ share' aoiid' share alike ; the' divi8ioD,^hoVlrever,tis not to take place, . 
although my >yo«mgest nepihew iiave* attained fthe «gie of twenty-one 
years, until the decease- of my wife, my: sister J., 4sd my brother E.'* 
Held, that the interests of the nephews were not contingienl on their living 
until the youngest of them should attain twefity-one years, but vested on 
the testator's d^aUi ; aitd 4hat the word, Mor'^^wasto bebonstraed cion- 
juficffivtdy ; and oonseque&tly,< that: the ne|ri«ews:took estates-tail in their.- 
shares of the testator's real property, and absolute interests in their ^abares 
of his personal property. — Parkin v. Knight, 16 Simons' R.,p* 8.3# Eng. 

a«4«>) 
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(Uoyd and Koe cited Lane v. Goudg^f 9 Ve$.f 22^; Detrimne t. MellOf 
I Bra. C. C, 537 ; Huxiqf v. jBrooman, 1 Bro, C. C., 437 ; Barker v* 
Ltfa, Tur. 4- Ru^g.^ 413 ; BaraaUm'e Case, 3 £^., 19.) 

Words of recommendation or devise in a wil], will not raise a trust 
if such construction would conflict with other provisions of more definite 
and positive import in the same instrument ; but the Court will give such 
eflect to them as may not h6 inconsistent with those provisions. 

A father having by his will appointed a guardian to his children,, 
with a recommendation that, in the event of their mother's death during 
their minorities, they should be placed under the care of two female re- 
lations; held, on a contest between those ladies and the testamentary 
guardian, in reference to the management of the children after the 
mother's death, that the Court was bound to give effect to the recom* 
mendation, but not further than might be consistent with preserving to 
the testamentary guardian the general superintendence and control over 
the children and their fortunes, which, by virtue of his office, it was his 
right and duty to exercise. — KnoU v. CoUeet 2 FhiUipa^ Ch. R.,p* 192. 
Eng. (1648.) 

Bequest to A. for life, with remainder to her children who should at- 
tain twenty-five, with a clause for maintenance during minority, and for 
accumulation of surplus income. Held, that ^e gift to the children was 
not void for remoteness. — Marquis of Bute v. ilarman, 9 Beavdn^s R,,p. 
320. Eng. (1846») 

Testator bequeathed £50,000 to trustees, in trust for his wife, for 
life, and after her death, he gave one-fifth of that sum, to the same trus- 
tees, in trust to invest it, and pay the interest to his daughter for her life, 
and upon her demise to appropriate the interest for the use of any her 
child or children until they reached the age of twenty-one years, and 
then the principal to be paid to the survivor or survivors of ^ children 
of his said daughter,, share and share alike. Tl^e testator also gave 
jS2000 to the same trustees, in •'ust to invest it and pay the interest to 
his daughter for her life, and after her decease to appropriate the interest 
for the use of any her child or children until they reached the age of 
twenty-one years^ when the J&2000 was to be paid to the survivor or SW' 
rmivors of ike said children of his said daughter. The daughter had two 
children who attained twenty-one, but only one of them survived her. 

Held, that that child became entitled, on her death, to the whole of 
the trust funds in which he had a life-interest.^*2\iniigf v. Turing, 15 
Simons' R., p. 139. Eng. (1848.) 

(Beihell and Rogers cited Wordstoorth v. Wood, 2 Beav,, 25 ; Gibhs 
w. Tait, 8 Simons, 132 ; Cripps v. WokoU, 4 Madd., 11 ; Newton v. 
Aysantgh, 19 Ves,, 534.) 

In 1843, a tastatriz having made several bequest^ to the amount of 
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£1000, " of the- stock 3 per cent, consols, then standing inrheir name in 
the books of the Bank of England." The testatrix died in the same 
year, and had not, at the date of the will, or at her deaths any stock 
whatever standing in the Bank books. It appeared, however, from ex- 
trinsic evidence, that in 1840, she had had a sum of £1000 Bank an- 
nuities standing in her name, which she sold out and lent to A. B., he 
paying her, down to her death, a sum equal to the dividends. It was 
held, that extrinsic evidence w*as admissible to prove how the mistake in 
description arose, and, that the legatees were entitled to a sum equal to 
the value of £1000 c9nsols at her death. — Lindgrew v. lAndgrew, 9 
Beavan's R., p. ZbS. Eng. (1§48.) 

A testator gave his residuary estate to his daughter for life, with re- 
mainder tocher children, and in default, to his next of kin. Held, that 
the class of next of Wn was to be ascertained at the testator's death,— 
Lashury v. Netaport, 9 Beavan^s R., p. 376. Eng, (1848.) 

(The Mastek op the Rolls cited Hollpway v. Hollowaf, 5 Ves., 899; 
Briden v. Hewlet, 2 Myl ^ Keen, 90.) 

A direction in a will that a certain person should be employed as 
agent and manager of the testator's estates whenever his trustees should 
have occasion for the services of a person in that capacity : — Held, not 
to create a trust which such person could enioTQe.-^Fmden v. SiephenSf 
2 PhiUips' Ch. R,, p, U2. Eng. (1848.) 



WILL^-CONSTRUCTION OF. 

As a general rule in the construction of wills, the testator must be 
presumed. to have used words in their ordinary or primary sense and 
meaning ; unless from the context of the will it appears that he intended 
to use them in some other or secondary meaning ; or where, by refer. 
ence to extrinsic circumstances, whicih existed at the time of making the 
will, or which must necessarily exist in the event or at the time cchi- 
templated by him, the use of such words in their ordinary or primary 
sense would render the provisions of the will in reference to which such 
words were used insensible, absurd, or inoperative. 

Thus the word children*, in its primary and ordinary sense, means 
the immediate legitimate descendants of the person named. And where 
there is nothing to show that the testator intended to use it iti a different 
sense, it will not be held to include illegitimate offspring, step-children, 
children by marriage only, grand-children, or more remote descendants. 

The words nephews and nieces, likewise, in their primary and ordi- 
na;ry sense, mean the immediate descendants of the brothers and sisters 
of the person tiamed, and do not include grand-nephews and grand-!> 
nieces, or more remote /descendants. — Cromer v. Pinckney et aU.s 3 
Aif*<mr'rf CA. 22., p. 466. JV, Y. (1849.) 

20 
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(The CHANCBtiLOR cited RadeMe v. Buckley, 10 Ve*,^ 105 ; Earl 
pf Orford v; Churchill, 3 Vet. ^ Bea.^ 69 ; Imrd v. Jzard*^ Ex'orsj 3 
I>e«au«., 309 ; Gardner v. Heyer, 2 Paige, 11 ; Hussey t. Berkeley ^ 2 
JS(2en, 194 ; Falkner v. Butler, Amb.^ 514 ; Shelley ▼• Bry^r, JacBib*9 
JB., p. 207.) 



, WILL—LOSS OP. 

A will which has heen lost, or destroyed by accident, or suppressed 
by fraud, may be set up in the Chancery Court. — p«ehanan ei ux. r. 
MaUoek et aU., 8 Humphreys^ R., p. 3^0. Tenn. (1849.) 

(TuRLEY, J., cited Swinburne, sec, 2, pt. 14, pL 4 ; WiSutfrn on JBe., 
209 ; Tupper v. Phipps, 3 il/A:^, 360.) | 



WITNESS. 

Though the opinions of medical men, are entitled to more weight 
OB the trial of a cause involving the question of sanity, than that of those 
i^ho are not physicians, yet it is the duty of the jury^to weigh the whole 
evidence, and if satisfied that the testator was sane, should so find, 
i^though the medical men examined, were of a different opinion.-»PFa^ 
eon V. Anderson, 13 Alabama R.,p. 202. (1848.) ' 

A party to a non-negotiable instrument is admissible, as a witness to 
prove it void; or, if the instrument be negotiable, he is competent to prove 
payment, or any thing which does not impeach the note, but only goes 
to show its disoharge, 6r her is competent to testify if he has endorsed the 
note without reo(Mirse.«^1FiffiajR5T. Miiier, 19 Smedes 4* Marsh&iVef 12., 
p. 139; Mis8.^ (1840;) 

(CLAYTQiCf L, cited Roidk v. Helm^ Hot»., 127; Barker ^r. Han- 
em, 7 Mass,, 470 ; .Goafham v. Oarrt^^ 3 IdtteU, 221.) 

It is the bui^iesa iof tlie . party ofieriag a 'witness -to iree his Gonspe- 
tency from legal excep^oQ. and if this were leift doufatf^, bis Bxclusion 
would constitute no ground of reversal. 

When the de^poaiiioa of a witness is taken; farjr bedi parlies^ joeslSief 
party can impsaoh hk& credibility. 

When the (deposition of a wilaie8B:is taken, evidenoe of hlsliaTing 
made cooti adiotory statements ate not admissible to impeaeh hb testi- 
na6ny, unless an opportunity to explain had been: first. offered him. — 
Sit»ry et ais^^ .■^,' Saunders ^et we,, 8 Humpkrey^a E,,ft. 063. Temu 
(ISild.) 

An interest which will ifeBder n wkness inooiipeteiit^ miM €««tf at 
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the time when be is offered for examinatio^i, or when his depositioQ ia 
takem Ab honorary obiigfttion will not canstitute a disqualifying inter, 
est in a witness. — Frink v, McClungy 4 Gilman^s i^., p. 569. Ills. 
(1848.) 

- Vendee of chattiels after rescissaon of Jhe bargain*£s a good witness fi^r 
his vendor in trover for the goods. 

A cropper entitled to a share of the grain may maintain trover against 
the owner of the land who cuts the grain and refuses to deliver it up. — 
Stafford v. Ames, 9 Barr's R., p. .343. Pa. (1849.) * 

Where a witness is sought to be discredited, by showing tt^t he has, 
on another occasion, made statements differing from his testimony^ he 
should have an opportunity, in the fir$t instance, to explain what he ^d 
before. And for that purpose his attentioa must be calkd to the time 
and place, when and where, and the person to whom, the alleged declara- 
tions, inconsistent with his testimony^ were mode. — P<ibmr v. Haigh^^ 2. 
Barbour's K, p. 210. N. Y. (1848.) 

(Harris, J., cited Kimball v. Davis, 19" Wefd,, 437.) 

Where a witness has tnade an entry of the, deUyery. of goods m a 
book, he nuay read the eniry to the j^ry, with his evideuipe proving the 
delivery. — DkUo&m ;V- ffopmn, 7 Barr's i?.,i»* 327, Pa- (1^48.) 

The general character and standing of a witness, as a. good, or had 
man,. without. refere^ca to his chac^ter for t^fijl^.is UQt a^m^aible for 
the purpose of impeaching him. 

In an. eiibrt to impeach a witness, the proper bquiry is as to his gen« 
eral reputation fopveracMy, where he ia best, koown. — Carier-et al, v. 
Cavenaghf 1 Greeners M,, p. 171. Jowa* (1849 ). 

(6tiE£9B.., J;, cit^ Tka Common^ealih yf ilA>ore^3 Pick,., 194 ; Jack- 
son V, Lewis, 18 J<)Aw.,5Q4,; Gilchrisiy. McJK^, 4 WuttSf ii^O; WiUs 
▼. Blanchard, 7 Verm,^ 141 ; Bakeman v. Rose, 14 Wend, 105 ; Spears 
V. Forrest, 15 Verm., 435; Barton v. Morphis, 2 Dev. N. C, 520 ; Walker 
V. The State, 6 Black/., 1 ; Rixey v. Bayse, 4 Leigh's Va., 330 ; V. S. 
V. Brockens, 3 Wash. C. C, 99 ; Clarke v. Hill, 2 Har. ^ McHen.^ 
878 ; Cole v. Cole, Har. ^ J., 572.) 



WITNESS— MEMORANDUM. 

Where a paper which had been put into the hands of a witness, to 
refresh his recollection on the subject of his testimony, but was not read 
or offej^ed in evidence, nor were its contents made known to the adverse 
party or his counsel, wae, through mistake, placed with the papers be- 
longing to the cause in possession of the jury, and was before them, in 
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all their deliberations, and was calculated to affect- the verdict ^ it was 
heldy this was a sufficient ground for arresting judgment. — Clark V. 
Wlutaker,\SC(mnec1icutR.,p,bA^. (1848.) 

(Ellsworth, J., cited Hix v. Drurtfj 5 Pick,, 298; Whitney v. 
Whilman, 5 Mass., 405 ; Benson y. Ftsh, 6 Crreenl., R. 141 ; 1 Ser, 
Dig., 775.) 

WRIT. 

A writ filled up by a constable is void, and will be dismissed by the 
County Court on motion, although the case may have come to that Court 
by appeal, and the ddect may not have been seasonably taken advan- 
tage of by plea in abatement, and although the writ was filled up by the 
constable at th^ request of the attorney for the plaintiff and under his 
supervision. — Winchellv. Pond, 19 Vermont R,,^. 198; (1848.) 



WRIT— MISTAKE. 

Where in a wnt of capias, and in the copy thereof served on the de- 
fendant,'it was directed to the sheriffs, instead of the sheriff, of Middle- 
sex : — Held that this was an^ irregularity ; that though a Court or a judge 
might amend the writ, they had no power over the copy; and that the 
defendant was entitled to his discharge, though the writ was amended, on 
the ground of the variance from it of the copy. — Moore v. Magan, 16 
Meeson ^ WeUhy's R., p. 95. Eng. (1848.) 

{Bumie cited Rennie v. Bruce, 2 DowL ^ L., 963; Byfield v. 
&reet 10 Bing., 27 ; Copley v. Madeiros, 8 ScoU N. K, 172. 

Godson, contra, cited Green v. Kettlehy, 6 M. ^ W., 781 , Plock 
▼. Packeco, 9 JIf. ^ W., 342 ; BilUm v. Claperton, 9 M. ^ W., 473.) 
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AocxDEMT — Damages in case of 



ACTION. 



AanoN — For erroneous advertisement 
For ialse representations 
By husband and wife 
, On warranty . 



ACCESSORY 



AcoBssoaT — ^Before the fact 



ADMINISTRATION. 

AramiiBTBATiOK — Who entitled to . . , 

When estate will be opened .... 
Of the property of a Senaca Indian 

ADMINISTRATOR. 

ADiONumtATOR-^Legal title to personal property of deceased 
Cannot sue on bond executed in the name of -governor of 
De bonis rum . * . . . • 

Cannot be a witness in suit instituted in his name 
De son tort, liability of . 

Fraud practised by . • . ... 

Of estate of convict .... 
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ADVERTISEMENT. 
ABVSRTXSEMKifT — ^Negligence in publishing . . 
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AFFIDAVIT — ^AGBNT-^AGREBMBNT — ^ALIMONY, BTC. 



AFFIDAVm 

AniDATiT — WheD not suBSdent . . • • 

• AgeD^ must be swoni to . . « • 

LlteiiineatioQ in, vitiates .... 

AGENT. 

Agsmt — When special 

When employed to sell cannot become purcnaaer • 

Measure of damages for breach of instructioiis. . 

Liable for negl%ct . . . . • 

When statute of limitations commences, as to 

Where he has receiyed funds of his principal 

In making afiSdayit must swear to his agencj 

Where agent invests principal's money in his own name 

Principal not liable for trespass of agent . 

When admissions of agent are binding 

Where agent sells land without authority 

When acting in name of prinopal, not UaUe . • 

AGREEMENT. 

Agiuejuucnt — In restraints of trade 

By parties to suit in open court . . • 

By ledsor to return bonus .... 

To give notice b^ore leaving employment 

By father with his daughter in contemplation of her marriage 

By creditor to take less . . ... 

By parol, relating to purchase of lands . . 

To furnish support ....... 

Heirs may claim lands entered in the namet)f their ancestor by his a^nt 
See Contract. 

ALIMONY. 
AiJMONTr— Allowed to wife preceding divorce . , . , • 

ALTlERATtON OF INSTRTJMENTa 

Alteration of Instruments — When material . . • • • 

Onus of showing, on whom . . .• • • .« 

ANCIENT LIGHTS. 
Ancient Lights — When may be obstructed . • .% ' 

ANNUITY. 
ANNumr — ^When allowed after death of annuitant . • • 
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^ APPROPRIATION OF PAYMENT. 

Appropriation of Patment — A party paying may always direct its appro- 
priation • * . . . . • • 
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ApfMifm^t^om o9 Fayjuint — Creditor eanoot appn)prifl^ ik-ps^Huenfi Ujpao 

several promissory notes so as te bar iha statute a£ Sio^tioas . 18 

ARBITRATORS. 

ARBITRATORS — ^Not bound to deliver award till fees are paid . .22 

As to error of law committed by ..... 22 

WlMaatthmUaion .may be revoked . . ... .VS2 

ARREST ON SUNDAY. 
Akkbst on Sti-NDAT — Id what cases may be made . . . .22 

ASSAULT AND BATTERY. 

Assault and Battery— When justifiable . . . .22 

Unnecessary force ibay not be crned . • .  . . ^0 

Jury are judges of damages in ease of . • . . .29 

ASSI6NBS. 
AssiONKE*— Of lease not liable for rent . . . . .80 

ASSIGNMENT. 

Assignment — In contemplation of bankruptcy , . . ... ^1 

For the benefit of creditors does not pass a sum of money borrowed and 

then in transitu to assignor . . . . .81 

Equitable assignment, what necessary to constitute . . 31 

' Obtained by fake pretences . . . . . .86 

Of chose in action, when subject to set off . . . , Z1 

Wages of apprentices may be reserved ..... 118 

ASSUMPSIT. 
AssuKPSiT — Against agent who has received his princlpars funds . . 8Y 

ATTACHMENT. 
ATTACHMENT-T-In equity cannot be destroyed by proceedings at law . 88 

Judgment on attachment bond . . ^ . 88 

ATTORNEY. 

Attorney — When competent witness for his client . . . . ' 89 

Cannot receive any thing but cash in satisfaction of judgment .89 

Cannot act both as attorney and justice in the same case 89 

In partnership liable for acts of .each other . . . • '89 

When attorney may set off debt due to him against the, assignee of/ his 

client ......... 40 

liable for services of bailiff employed by him ... • 40 

When employed to investigate title, not bound to inquire into the Tadue 

of the property . . . . , , .40 

Has no authority to grant stay of execution . . . ,,. 41 
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AxTOBirKT — Cannot be sued for money collected before demand to pay ov^^ . 41 

Confidential communications to . . . . 76 

Not effected by the fiu^t that no charge is made . . .76 

Not protected unless employed as attorney . . . . 20t 

AUTHOR. 

AuTHOft— Has at conmion law a property in letters^ which will be protected by 

injunction ........ 41 

IWARD. 
AwA&o— When made according to submission, is in the nature of a judgment 42 

BANKRUPT. 

BANiLauTT — When he cannot assign his bankruptcy as «rror in a decree in a 

suit, instituted before bankruptcy . . ... .43 

What goods do not p>ass to, assignee . . .43 

Executory contract of bankrupt^ when not binding upon his estate 96 

Fraudulent assigi^ent . . , . . . # . 167 

Foreign debts not discharged ...... 48 

BILL AND ANSWER. 

Bill and Anbwbe — False swearing to an answer not perjury, unless bill calls 

for answer under oath . . . . . .47 

Must be awom to before a judge of a court of record . 47 

BILLS OF EXCHANGE AND NOTES. 

Bills of Exchange and Notes — Purchase of bill may be rescinded for mutual 

mistake . . . . . ' . .48 

Holder of, may sue any party to it . . . . 48 

Right of accommodation acceptor in London not extinguished by dis- 
charge of drawer under the bankrupt law of the United States 48 
Purchaser after due, not a bona fide holder . . . .49 

Notice to endorser, what will ctmstitute . . . . 49 

Rights of drawer where holder is bankrupt . . . .134 

Drawer not competent witness . . • .184 

Endorser^ when surety for first endorser ... . 145 

Notice to endorser of note payable on demand . . . 145 

Must be g^ren on first demand .» . . . ' . 145 

Effect of change of the order of endorsements without consent . 145 

Rights of endorser for joint prinoipals ..... 146 

Endorsement after dishonor, new contract .... 146 

What necessary to excuse want of notice . . ... . 146 

Effectof words *'holden" or "bound'' upon obligation of endorser . . 148 
Rights of holder under blank endorsement .... 148 

Endorsement may be pasted on the note .... 148 

Upon executed consideration Toid ..... 149 

Where name of stranger is endorsed on note . • • • 148 
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Bills of Ezohai|OS and Notes — Holder of notes secured hy mortgage does not 

lose his mortgage right by neglect .... 164 

Mere indulgence of maker does not discharge endorser . . 198 

'BILL OF EXCEPTIONS. 
Bill of Exobftions— What should be stated in . . . . .49 

BILL OF LADING. 
Bill of IjAding — ^When it vests property in consignee . ' • . .49 

BOND. 

Bond— For compounding misdemeanor . . . . . .60 

* Of purchaser when deposited in lieu of money, does not bear interest 60 
Rights of pledgee of bond *..... 50 
When made in name of goremor, must' be sued in his name . . 61 
Hade by husband for use of wife, valid . . . • .61 
Pebt on bond apportioned between tenant for life and remainderman 61 

* BOOK ACCOUNT. 

Book Account — ^Where original books are lost, party may be examined to prove 

such loss ........ 6S^ 

BOOKS. 

Books — ^What portions may be sealed when brought into court . . 68 

How obtain order to have them opened ... 62 

BREACH OP PROMISE. 

Bkxaoh of Promise — ^l^ect of allegation that defendant had after promise 

married another ....... 64 

Need not allege such person to be still living .... 64 

. BREACH OF TRUST. 

Bubagh of Trust — Where several are involved in, cost will be decreed against 

all . . . • • •'•66 

BROKER 

Broker — ^For undisclosed principal . . . . • .66 

When he may sue in his own name . . • . • • 66 

Cannot be treated by his principal as seller for the purpose of set off 66 

CARELESS •DRiyusra 

Careless Drtving — Where two are racing, and one runs over a man « • .60 

. CARRIER • • . , 

Carrier — ^Loss of property by accidental fire does not excuse . . 68 

• Of delivery to the carrier . * . . . • • 68 
Lien of carrier . • .* . • . • • .68 
Steamboats as carriers of horses . . • • • 68 
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CEMETBRY. 

>. .CfancBTK^T — ^PerMMis intenriag frieodi ia cemetorj oAonot preTeni tbeur ramoval 64 
Right of propert J in Tault . . .64 

CESTUI QUE TRUST. 
CsBTDi Qua Trobi'— When new trustee will not be appcunted . • .66 

CHALLENGE. ^ 

Ohallbnoi— To grand jurors^ who may make . . • . .65 

CHANCERY. 

Chamoekt — ^Practice in . . . . * . • ' . 65 

Joinder of distinct trahsactions in one bill . • • • 65 

When appeal will not lie on question of practice • • .65 

Jurisdiction in matters of lunacy. . . . • • 66 
May grant new commissioo ..•••• 66 

May appropriate income of lunatics . • • • • 67 

May grant relief against a judgment at law . • • , 150 

CHOSE m ACTION. 

0ao69 uT AcTnoN — Right of husband in belonging to wife • . .71 

Where husband survives ...... 184 

CHURCH. 

Church — Power of bishop in Methodist . ..... 73 

Mandamus will la^ to enforce the adn^ission of preadier . . 73 

Bjgbt of sececHng minortty to value of repaiiB put upon the hei|se . 196 

COGNOVIT. 
OooNOviT — When judgment may be entered on . . . . .74 

COMMISSION OF LUNACY 
CoMmssioN OF LuNACT — See Lunatic 

COMMON LAW. 
CoMicoif Law — Rights of adjoining proprietors under . • • • M 

COMPENSATION. 

OoiiPKNSATXON — In case of lands taken by railroad company . . . 76 

Court will order the approsimat» value to be deposited . . 76 

For breach of contract ....... M6 

For property taken for puUic uses ..... 107 

In case o6 nuisance ..••••• 108 

In case of injury by oegligenee . • ... • .S 

In case of conversion of goods • • • • • • 60 

For breach of contract to convey lands ' • • • .97 

For injurv to the person . •••••. 29 
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COMPROMISH 
CoxmoiOBB— CoDTfyance of land luider compromise (^)erates a paymefit 

CONI^mENTIAL COMMUSTIOATIONa 

OoNin>XMTAi» ComcOHicATXOKS — By client to attorney 

Cannot be divulged witkout client's consent .... 
Though no fee was oKpeeied ;. . . 

CONSIDERATION. 

OGttBaiauaioih-*4it tta» d^Uar in a^ed need not be paid • . • 

NiBcessary'to support promise ...... 

Plaintiff need not be privy to the consideration . 
See Contiaict 

CONSIGNEE. 

CONSIGNEE— ^s to liability for freight ... ... 77^ 

Not liable where he has assigned faiU of lading . . . 77" 

CONSTABLE. 

> 

CONSTABtfe — liability of ' surety foi; . . . . , .7ft 

Consent of plaintiff that he* may retain property, does not discharge 

liability . . . . . .78 

CONSTITUTIONAL LAW. 

Coi^sTiTUTioNAL Law — Constitution is the paramount law . . .7^ 

Where the constitution gives an appeal to the chancellor, he cannot re- 

' fuse to sit though related to one of the parties . . . *l^ 

CONTEMPT. 

CoifT<MFT — Effect of attachfnent under . . , , .79 

Petitioneif in contempt entitled to be heard . • • . 79 

CONTRACT. 

CoNTRAcrr — Consideration to support promise . « • • .77 

Statute of frauds as to . . . . . . 77 

Plaintiff need not be privy to consideration . ' '. . .77 

When contract amounts to a rule . . « . . 80 

Prospectus of railway company, how far a contract . . .80 

What necessary to constitute a tenancy between the parties . . 80 

Contract to furnish wheat to a miller construed as to the interest in the 

flour .. , . . . ... .88 

Construction of words used . . . . . .  86> 

When a refusal to comply by one party will authorize an abandonment 

by the other . . . . . .85^ 

Partial neglect to comply . . . . , .86 

When time is* o^tbe essence of a eontarsct . • • .ST 

Specific performance . . . .92 



516 » COSTS — COUNTERFEITING — C0T7ET — COVENANT, ETC. 

CoNTRAcr-^'Wliere a party dios And heir is lonatic «... 280 

Contract for personal services . . . . « 280 

When contract is entire or divisible . • . • .9$ 
Of bankrupt, when not binding upon assigcoe , . . 96 
Bight of clerk qnder a contract for employment in ooDsideratioii of lend- 
ing his employer money ..... .96 

Damages on contract to convey lands ..... 97 

Partial delivery of goods under entire contract . • ' • .97 

Of femme covert . . . . . . . . 97 

Mutual mistake as to the object . . . . . «^ 98 

Verbal contract followed by possessioDy not within the statute of finnds 98 

Contract extinguished by higher security . • * . . 98 

Damag6s for breach of ...... . 106 

Imbecility effect o^ on contract ..... 241 

COSTa 

OosTB — Defendant not liable for on 9cire facias . . . • ; . 104 

COUNTERFEITING. 

OouKTEBFEiTiNa — What necessary to constitute in case of bank bill . . 104 

. Indictment for, what it must set out ... . . • . - 208 

For counterfeiting "gold coin" 



to be counterfeit^ not 



197 
208 



Sale of counterfeit money to one who knew it 
uttering within the statute . • v 

COURT. 

CouBT — Power of county court over roads . • . . . 104 

May not disturb chartered rights ..... 104 

Matters within the discretion of . . . • * .105 

Jurisdiction of vice-chancellor*s court ...... 209 

Consent of parties cannot give jurisdiction . ; . • 209 

Courts of limited jurisdiction, as to effect of judgments of • . 209 

Court is bound to take jurisdiction where the constitution gives it . 78 

COVENANT. 
X30VKNANT— When one of several may be sued alone upon . . f 106 

CREDITOR'S BILL. 
CEEDiToa*8 Box — Will lie against stockholders for unpaid subscriptions 105 

CONVEYANCE. 

CoNvsTANOX — Effect of existing indebtedness upon voluntary convey^ce* . 99 
' Conveyance to trustee on-condition that he permit cestui que trust to 

keep possession of the property . . . ... 99 

To husband as trustee of wife . . . . • . ' 186 

CONVICT. 
OoNvioT — Estate of living convict cannot be administered upon . .- .100 

Is not civilly dead , . , . .* • .101 



COKPORATIOK— <;ONVEBSION-^-CUSTOM — ^DAMAGES, ETC. 
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CORPORATION. 

Oqbfo&atiok— Constmction of statate probibitiDg directors from paying stock 

holders any portion of capital . , . 
Corporation not authorized to hold real estate may adrance money on 

the purchase of ..... . 

Homcipal corporatioD not liable for violation of its ordinances . . 
Assessment of taxes by municipal corporation . . . * 

Xiiability of, for defective bridge ..... 

Right of officers of insolvent corporation to payment of salary . 
Members of corporation cannot plead neglect of company to compjy 

with its charter . . . . . ' . 

Creditor's bill will lie against stockholders for mipaid subscriptions . 

CONVERSION. 

OonyKRSiON — Of personal property . . . . . 

Of slave by hirer so as to become liable for its- value • 

Of wife's chose in action by husband .... . • 

CUSTOM. 

Custom — Of merchants when coni^ituting part of a contract • . 

General usage will be judicially noticed . . • 

DAMAGES. 

Damages — Mode of assessing damages for breach of agreement • 

Witness liable for non-attendance . . . • ' 

Where property is t|kcn for public uses . * . • . 

In case; of public road. , . • * • • • 

Rule for assessing damages by fire • • • • 

In case of nuisance . . . . • * * • • 

Under policy, when a total loss . • • . . 

Upon acceptance obtained by fraud ..... 

New trial will not be granted for excessive damages in cases of personaL 
injiuy ....... 

When a covenant is > coasidered as a penalty and when liquidated 

damages . , . . . • t • 

Measure of in case of injury from neglect . • * . 

In case of conversion of property .... 

On contract to convey lands ...••• 
Plaintiff cannot recover expense of taking poesessiim • • 

For deceit .* . * . . "^ • , 

For false* representations .... • 

For disturbance of easement ..•••. 
By digging foundation so as to weaken the n^ of neighbor 

DEBTOR AND CREDITOR. 
Dbror'avo CsBifrixoB — Agreement between, when not usurious • 
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DECEIT — ^DBSD-— 0£F£HiUKT-«-SELiySRY'^HDEFO6IT9 B70. 



OxcEiT — Assignment by debtor . . . , » • 

May reserve the wages of apprentices 
Appropriation of payment . . . • 

DECEIT. 
DscEiT — What amoimts to . . . ^ « « . 

To falsely r^sreseot a person to one party not deoeit aa to othem 

Bee Piolse Representations. 

DEED. 
Deed — Construction of . . . , • 

Trust with power to seQ, no power to execute mortgage 
Where land is bounded on highway or stream* 
Where on its face it purports to be under seal, scroll not necessary . 
Delivery of^ what necessary to constitute .... 

No deed till delivery . . . . 

Effect of dnmkennees ...... 

By femme covert must pursue power . . • . . 

By hasband and wife to their Joint use • . . . 

For separate use of wife . . . , . * . 

Trust not extinguished by conveyance from grantor to calm que tntst 
Trust by insolvent ....... 

DEFENDANT. 

DEirENDANT — Where one of several dies before judgment, judgment against all 
tnll be null .... 
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DEUVERT. . 

DEUVEBT-^Essential to donatio mortis causae • • 

Delivery of deed . . • • 

Of goods to carrier 

DEPOSIT. 

DEPosnp-'-Obligatiattof dlepoBitazy under special d<qweii 

Of stocks as collateral ...,•• 
When dMKsil ooneidered. as ik^mortgagie . 

* DEPOSITION. 

Deposition — Deponent must be a competent witness 

DEVISE. 
D-^Effeotofresid^uydauae . ' .. . 

DISTRIBUTION. 

DisTRiBUTtoN — ^Of estates, by what law made 

Of assets of insolvent corporation • . • 

DIVISION OP COUNTY. 
DmsioM OF ConMTT.— ^WbMi divididparta boooaieiiftir«DQatiei» 
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DIVORCE. 
DivoKGB — ^Rights of inle, pending suit for 

DOMIOm 
DoMi«EL — Penomd property controlled by law of 



Law o^ •ontroU'fonii of wills . 



DOWER. 



Dower — ^Wlien the right attaches 
Of what dowable 
Assignment of dower 



DRAWER 



182 



180 

188 
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184 



DaAWiEB — See Bills of Exchange. 

DYING DECLARATIONa 

Dying Declailatioits— Of husband against the wife • 

Effect o^ must be left to the jury .... 
Slave competent to make ..... 

• EASEMENT. 
Easkment — ^Damages for diafa.u'bancft of . 

EJECTMENT. 

EjEOTMENT-^XJpon failure to comply with agreement €o pwchase 

By mortgagee against tenant at will .... 

ENDORSER 
Endobser — See Bill of Exchange. 

EQUITY. 

Equitt — Between members of insolvent partnership . , 

Of redemption slave, not subject to execution 
Equitable interest in real property, effect of as to purchaser 
When equity will grant relief against a judgment 
Equitable assignment . . . • « 

EVIDENCE. 
EviDiBKOE — Admissions of party to suit . • 

Notice to produce paper . . * . • • 

Account current^ how admitted . • . . • ^ 

Silence of one l^rty when the other asserts aiact| effect of . « 
Ancient records, how admitted . . . • ' . 

Declarations by members of the family • • 

Ancient register of marriages . - . • 

Proof of handwriting . . 

^ letters which party sent in answer to on« written to hink = 
Husband of woman witK whom< an act of wMteiy is chni|fed, not com- 
petent to pr«ve it • . . • 
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EvEDKBTQE — Djiiig declarations, when eyidcnce . 
Of husband agam^ the wife . ' . 
Effect of, must be left to the jury 
Of slave, competent . . . . ' . 

EXECUTION. 

EzKODTioN — Where more is levied for than is due 

Rank of executions in point of time . , • 

Purchase byiplaintiff under erroneous execution void 
Not so, if made by stranger .... 

EXECUTOR, 
EzBOUTOB — May prosecute appeal . . 

t>B 9on tort, how fax liable .... . • 

Rule of liability . . • . ' . 

Duty to convert bank paper .... 

FACTOR. 

Faotob — Must obey instructions 

Factor*8 accounts, when not binding on principal 
May be enjoined for misconduct . 

FALSE REPRESENTATIONS. 

False Rep&icsentations — By giving &lse character 
Any one. injured/ by, may bring suit . . 

By suppression of truth . . 

There need be no intent to deceive . . • 

Where two unite in making • • 

FELONY. 

Felont — Statement of prisoner charged with . . 

By husband and wife . . ^ . .  • 

Statement made by wife . . . * . 

FIXTURES. 
FtieruRsa — When machinery, not fixtures . ; 

FORCIBLE ENTRT. 
Forcible Entry — ^Foe purpose of making arrest^ when justifiable 

FORGERY. 

FoBOEBY — ^Party signing his own name as per pro, for another, not forgeiy 
Indictment for, must accurately describe the paper foi'ged . 

FRAUD. 
Fraud — Statute of limitations as to , . ... 

Acceptance of bill obtained by fraud . • . 

One cannot hold through fraud of another . • • 

Fraudulent assigxun^nt .. . • ^ • • 
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CAUIXG — GARNISHMENT— GIFT — GRANTEE— GUARANTY, PTC. 321 

Erauo — Gift, ^hcn not fraudulent ... . . 174 

By false represcnbitions . . . • • • 165 

Where two comViao for purposes of deceit • . • .114 



GAMma. 






Gahixo — Public place within the statute of 




. 168 


'GARNISHMENT. 


^ 




Oauushmot — When money not subject to 

Effect of judgmeut against garnishee . 
QamiAinent of note . . ' . 


• • • 

• • 

• • • 


. 169 • 
169 / 
. 172 . 


GIFT. 




t 


QxvT — Existing indebtedness as to 

When fraudulent . • . .. 


• • • 

• • 


. 175 
175 



GHANT££:. 
Qrajxtee — Of water-course may not di?ert it . • • • . 176 

GUARANTY. 



Gdaraktt — ^Warrantor may be liable as priticipal . • 


. 176 


Consideration for . . . . • 


177 


GUARDIAN. 




OuARDiAN — liability for fraudulent acts . . • • 


178 


Forfeiture of compensation ' , ' . ^ . • 


1«0 


When personally liable for support of 'ward • • 


. 183 


HANDWRiTnra 




HAHDwarnxG — PJ-oofof . . . .* . . • 


' . .183 


By comparison / . . • • , 


183 



HIGHWAY. 

HiGBWAT^-What lieceflaar^ to constitute . . • • • • 184 

HOLDER. 
HoLDXB — See BiUa of Exchange. 

HUSBAND AND WlML " * r 

Husband AND Wife — Right of surviving hnsband • , • • 184 

Interest of husband in wife's lands . • » • » ^85 

Agreement to live apart. . . . • » , • 185 

Must join in ejectmopt • . ••• •• • 185 

Tenancy by the courtesy . . « , * , , . 1 85 

Suit in relation to wife's seqpm«te, estate ( • . • • • .185 
When wife not l^arred by ....•., ^85 

When possession of husband enures to wife .. . . . . l85 

21 ' \ ' 



322 IMPORTER— IMPaOVEHENTS — ^INDICTMBNT-*IlC0(rLGBNCB« BTC 

HoBBAND AND Wtn— Husband may be trustee of wife's estate . . 186 

HOsbandcannot^ve to wife, as against creditors . . 186 

Wife may acquire separate property, by consent of husband . . 189 

Death of husband pending suit for divorce .... 189 

When wife necessary party to a suit ..... 190 

Right of husband to wife's personal property • . . 190 
Right of trustees to trust property against Ihe husband . . .191 

Husband and wife cannot be witness for or against each other . 191 

Dying declarations o^ competent . . ^ . . 187 

Right of husband to annuity bequeathed to wife dum sola . . 282 

Marriage of one who has a wife, null ..... 232 

^ Savings from separate estate of wife, are separate property . . 232 
Where real estate of wife has by operation of law been converted into 

personalty . . . , . < . . . 232 

Married woman cannot incur debt . . • . . 232 

IMPORTER. 

LiFOBTEa — Rights of purchaser from, as to debenture . . . • 195 

What is meant by "long price" ..... 195 
Right of purchaser where goods were declared not dutiable • .196 

IMPROVEMENTS. 

IiirBOVEicxinB — See Church. 

i 

INDICTMENT. 

Indiotkxnt — ^For murder .....•». 196 

For obstructing process ...... 197 

For adultery * . . • . . . . . 197 

Where four are charged as rioteni one may be ooDvicted of assault and 

battery ........ 197 

For counterfeiting coin, necessary allegation IB . . , 197 

And proof ^der ........ 197 

Indictment must appear to have been on the oath of the jurans « 198 

• For misfeasance in oflSoe . i • • « • 198 

For passnig counterfeit money • • . • • 198 

For vending lottery ticket . . • • • . 2^9 

INDULGENCE. 
£n>ULQSNO»-^Sw BQls of Ezcfaange. 

INFANT. 

LirAMT^When'ratification of contract by, will be implied • • 199 

Right ef mmor apprentice ' '. . • • • 199 

Where parly believed minor id have been of ago • • . 199 

 I 

INJTTNOnON. 

hausonojS'^Will be granted to enforce part of an. agreement . • • 200 

' Will not be granted #here merits do not appear . • • 200 



rnqmSITIOll OP LUNACY — INSANITT— mSOLVKNT, BTD, 323 

ImixonoN — ^For obstractiog water-joones • • t 800 

To roBtrain the publicaticxi of letters . . -^ • • • 41 

INQUKmON OF LUNACY. • 

BraouDnON OF Luvaot — See Lnnatia 

INSANITY. 

Issaniit-hSw Lonatia 

INSOLVENT. 

Ihsolyxkt — Right of siiretj for insolvent corporatioD . • • • 201 

Can only be paid ratably ....•• 201 

Sale of stock by, to confidential clerk ..... 202 

JURISDICTION OF COURT. 

JoBiBDianoN or Court — Where it has been given without ^bjectioD . 202 

As to £icts . . . 202 

Caimoi be acquired by consent of parties . • t . 208 

INSTRUMENT. 
Ixisaxnasn — Construction of ....•• « 208 

INSURANCE. 

InBURAvoK — ^Policy noay be valid without delivery . • • . 208 

Open-policy ....•••• 208 

Failure to disclose mortgage ...•«. 204 

Warranty must appear on policy . . • • • 204 

AppUcantmust make full answers . • • • . 204 

When abandonment for total loss not necessary . • . Ill 

Loss through negligence of crew . . • . 204 

Master and seamen competent witnesses for instved . • . 204 

Constructive total loss ....«•• 204 

» 

INDIAN. 

ImiAii — Title o^ in lands may be divested by execution • • • 196 

On same footing, as tq contracts^ as lunatics and iofiuits • • 196 

Administration of Seneca Indian ..•••« 4 

INTEREST. 

ft 

livrxBaBr:— Under, what jaw interest is to be computed . • • • 206 

On bfUBnoe of account ...••«« 206 

INTERLINEATION. 
IiinauJNSATioif — ^WHl vitiate affidavit ..•«»• 206 

INTESTATE, 
Jwaa/uanL — See Administrator. « 

Ri^t oi heirs of intestate to maintenance « « • ' • 106 



324 JUDGMENT — ^JTTRT— JUSTICE OP THE PEACE, ETC. 

TsmibTATE — ^But mifit account to administrator * . . - • • . 206 

Intestate law of Pennsylvania ... . 206 

JUDQMENT. • 

JuDGXENT — Against several where one only is served .... 206 

Against femme sole dum sola, when lien on land . • • 206 

Against one of two obligors on note ... . 206 

Erroneous judgment, binding till reversed . . • 207 

Res judicata^ what constitutes , . . . . 207 

Confession of judgment . . ' . . . . 20? 

Reversal, rights of parties after ..... . 207 

In what case one of two judgment debtors may be witness for the other 208 

Judgment creditor's rights against property of wifa . . . 208 

Of justice of the peace, effect of . . . . . 211 

JURY. 

JuRT^ — Grand jury presumed to be legally drawn . ^ . . .65 

Who may challenge ....... 65 

Must present under oath . . . . . . .198 

The fact that juror has read newspaper account^ of the offence charged, 
and if the accounts were proven to be true believed the accused 
guilty, not a disqualification ...... 209 

After juror has been called and examined as to bias and directed to take 

his seat, he cannot be peremptorily challenged . . . 209 

Province of jury to pass upon questions of fact . . . 210 

Justice of the peace may be a juror . . . • .210 

JUSTICE OF THE PEACE. 

JosncE OF THE pEAqE — Justicc may be a juror . , . • , , 210 

Acts of one who has neglected to take oath of office^ yalid . • .211 

In New York, must enter judgment immediately . , • . 211 

t What must appear from judgment . . . . . 212 

LANDLORD AND TENANT. 

LfivDLORD AND Tenant — ^Tenant cannot set up title acquired dming tenancj . 213 
Cannot render his possession adverse, except by notorious act . 213 
Right of .purchaser against tenant where premises are sold under execu- 
tion upon judgment entered against landlord previous to lease . 214 
. Constructive renewal of tenancy » . . .. . , 214 
Right of tenant to damages for non-admission to-premises • . 216 

LARCENY. 
>L^osNT — Of servant from 4iis master, by cc nverting money to hra own iise 214 

' LAW. 

XjAW — A- law which speaks 6f plalntiflSi .and defendaiits, does not include artifi- 

cialbdngsasisuch ... . 214 
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IfSSOR AND LESSEE — LEGACY — LEVY — LIBEL — LIEN, ETC. 825 

LESSOR AND LESSEE. 

tiBftBOB Ain> Lesssb — CoDstructioD of lease . . . • . 214 

Action by lessee to recover dazoages for Don-admiasion to prenuses . 215 

Assigoment of lease ....... 215 

LEGACY, 

Leqaot-^— Law presumes every, to be a gratuity . • • • .215 

Fruits of Bped&c legacy belong to legatee . . • . 215 

LEVY. 

Levt — 'A levy under execution upon personal property sufficient to satisfy the 

' writ) discharges the surety ... . . 210 

LIBEL. 

Libel — Publisher of newspaper must have knowledge that the matter is libel- 
lous . . . * . . • • • 216 
Where a person has admitted that he is the author . . . 216 

LIEN. I 

IsKS — lien of bankers upon securities of their customers . . .216 

Where biUs are delivered merely for the purpose of being deposited in 

a box . . . . . . 225 

Lien of mechanic, does not attach to buildings and fixtures erected by^ 

lessee for years ... . . . . . 227 

LIMITATIONS. 

LnoTAfioNS — ^To entitle a parly to the benefit o^ the claim must be actionable 

at law ........ 227 

See Statute of Limitations. 

LOAN. 

Lo^— "By exchange of notes {)ayable at a future day . . . . 228 

Loan of money without Btipulati()n for interest . . . 2^8 

A charge as cosft of excbauge together with interest, is usurious . .228 

And a renewal of the securities will not cure that vice . , 228 

Where lender deducts interest and ^ives his checks payable at six months,' 

the transaction is usurious . ... . . f 229 

LOSS. 
Lo68 — €ee Damages. - • • 

LOST INSTRUMENT. 
LoBT Instsuhent — In suit upon, what must be shon^ • . . • • 82^ 

LOTTEjaY. 

LoiTXRT — Indictment for vending ticket ...... 229 

• Construction of statute prohibitin? lotteries . . • • 229 



826 LUNATIC — ^MAGISTRATE — ^MARINE INSVKANCE— KANDAHUS, BTB. 



LUKATIO. 

l4JNAno — Jutifldiction of cfaaDoery over • . • • . 

When new commission of, may issue . . . « 

Power of chancery oyer estate of lunatic • . • 

Will direct appropriation of income . . • » 

Committee cannot be almoner . ' . • ' • 

When commission may issue against non-resident . • 

Inquisition cannot be ayoided collaterally . ' . • 

Purchaser from lunatic, has no equity to be reimbuned • 
Presumption as to insanity .«.•*• 

Lunatic not affected by statute of limitations . ' 
Comnusaion superseded as to lunatic, and continued as to otfaen 

accounts to render ....... 230 

Personal liability of committee . ... . • ^0 



69 
16 
200 
200 
201 
230 



MAGISTRATE. 

Haoibtbate — Proceedings of one acting de facto, valid • • • 

Liable for issuing illega] process . . • • • 

See Justice of the Peace. 

MARINE INSURAKOE. 
Xakihx iHSuaANcs — Words " moored in safety," construed . . 

MANDAMUS. • 
Mandamus — ^May issue to trustees of a church, to compel the udmiiwinn of a 



231 
281 



. 281 



preacher 



MARRIED WOMAN. 

UAaanm Woman — Contract of . . ... • 

Mechanic cannot acquire lien against property of . 
Deed of, must pursue power . . • • . 

Right of dower . . ... • • 

Interest arising from separate estate o^ is separate . • 

Where estate of married woman has been converted to persooalfy . 
Cannot incur debt . . . . •. . 

Second wife of bigamist, no rights . . •, • . 
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233 
232 
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MEMORANDUM. 
MxMORANDUM — At the foot of proni&ssory note • • • • 283 

MINOR. 
MiNoa — See Infant 

Right upon attaining majority ^ re'^eive the proceeds of lands sold bj 

guardian ......•• 233 

MISDEMEANOR 



MiBDxMKANoa — By letting a house for prostitution 



. 883 
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HI8RSFR688IITATI0N8 — ^MdRTOAaS — MOTION — ^BCITBBXS, BTC. 837 

MISBEPBESENTATIONa 

XlBXPEisBirrAnoin — ^When groimd for refonniDg a deed . 2S9 

MORTGAGE. 

McMiTQAOB — ^nde of mortgagee in chattels • . • . . 289 

How equity of redemptiod may be barred .... 2341 

Where mortgagee accepts amomit after forfeiture . . 23C 

Where part of property is sold for sdffident to pay the debt . 236 

Mortgagee may proceed by attachment ..... 286 

Where officer seizes the goods in the hands of mortgagee . 286 

Mortgagee may maintain action against mmtgagor for waste . . 28t 

Where mortgagor remains in possession ..... 28t. 

MOTION. 

HonoN — Right of party to answer ...... 28t 

MURDER 

MuBDaa — Where malice will be implied .... . 287 

"Bj shooting at one, for the purpose of scaring his hone 28t 

NEW TRIAL • 

Nkw TaiAi^— Jn cases of felony ....... 288 

Cannot be granted after connvictioin ..... 288 

NON-RESIDENT. 

NoN-RisinKNT^NonHresident creditor may sue by attachment . . . 288 

NOTARY. 

Notary — Certificate o^ evidence of presentm^it .... 288 

NOTE PROMISSORY. 

NoTX pROMTSSORf — Premium given in advance to insuranee company 288 

Presentment of note, what is sufficient . . . . * 239 

Where note is held by a bank . . . ... . 239 

Not usury to receive bank-notes worth less than par . ... 239 

Right of surety upon purchase notes where vendor releasee his lien •. 289 

Notice of non-payment ....... 240 

NOTICE. 

KonoB — Of non-payment of note ...... 240 

'Where left at improper place but receiyed .... 240 

Reasonable time for notice ..«•.. 240 

Notice of sale expressed in deed of trust - . • . • 241 

As to dissolution of partnership ... . . 180 

OBLIGATION. 

1 

OniJOAinoii — ^Imbedlity sufficient to set asidQ . . . , . 241 

# 



328 DPPieJBft — TASESTAL CORTBOL — TAKEKT ATVB XSBILD, ETC. 

« 

OFFICEIL • 

OmcEB— l^:e8pAa8 bj eoteriog hooseto make lurest • • ,. • Ml 

' PARENTAL COITPROL. 
PAftXMTAL OonmoL— iS(M Parent and phild. * 

PARENT AND CHILD. 

Parest AMD Child— -^ivntal control not iost by the ffiei that chfld lives apart 

and mamtains himself ...... 242 

Right of £eiither' to wages of daughter . . . . 242 

Father consitiered as trustee for child ..... 243 

PARTNERSHIP. 

pAETNXBsm^— Contract to furnish wheat to a miUer and receive two and a half 

per cent oq the cost^ does not create a partnership . . 80 

Creditors o^ rights of . . % . . . . 106 

Dissolution of partnership. . * . . . . .130 

Notice of ....... . 130 

Equities between insolvent partners . . . . . 149 

Firm name not essential to be stated in smt against partnership . • 243 

Onus of showing that the debt is partnership . . - . 243 

No authority to confess judgment in action against, and partner ' . 244 

Liability for acts of copartner . . . . . . 244 

May borrow for use of firm . . . . . . 244 

Joiht-stock company to deal in lands, a partnership . . . 244 

Levy upon partnership goods under execution against one partner . 244 

Sale may be enjoined till partnership is settled . ^ . . . 244 

Sale by partner of partnership effects for his sole U8e» confers no right 246 

Where two trade in name of one ...... 245 

Partners in planting . . . ' . 246 

.Rights upon disBoluiioB of ...... 246 

After dissolution, aU of the partners must unite in transfer of properly 246 
- .If after dissolution parties dispose of efEects fer other puxposes than 

settling the conceni, it is fraud ..... 246 

Equity mil mteifere' ....... 246 

•After dissolution, either partner may .receive payment . . . 246 

Where partnership is dissolved by effluxion of time . . ' 246 
One partner cannot maintain an action against another for partnership 

property ........ 249 

. PAROL CONTRACT. 

Pasol ConTaAor-^-Fcr the purchase' of land, where p^rm^ils are made . 249 

PAROL EVIDENCE. 

Pabol EvmsNOB — ^Not admisable to establish written contract . . .249 

* *May be resorted to, to explain latent amluguity in win .260 



PATENT RIGHT — PATTPER — PEBJITBY — PHYSICIAN — PLAN, BTC. 989 



PATENT RIGHT. 

pAtMrr Right — May be held in trust for foreigner . . 

"When abandoned can never be resumed . . * • 

Special license to construct machine, not an abandonmeiit ol ng^t 

PAUPER. 
Paupxr — Settlement of . . . . . , , 

Illegitimate child takes settlement of mother . . . 

^[Valiaiimt pMiper . . . • . • 



260 

250 
250 



242 
261 
250 



PERJURY. 

I^BjUBT — What necessary to constitute . • . . • ' . 251 

Corruption pt&y be inferred ...... 261 

To justify charge of perjury, defendant must proye all that constitutes 

the crime- ,...•••• 251 



PHYSICIAN. 

Phtsigian — Agreement of third person to pay for services 

Contract of " no cure no pay," effect of . . , 

PLAN. 
PtAN — Public sale by, effect of , . « . • 

PLEADINa. 
PLtADiNO->-Particulars of 'demand statec^ in . . . 

POSSESSION. 

PossiBSiON — Rights acquired by, . . . • • 

Right of mortgagee where tlurd person is in possessioD • • 

Right of grantor of Hfe estate . . . • 

• • • . 

POSTMASTER , 
Postmaster — Liability of, to mail contractors . . • 

POWER OF ATTOROSTEY. 
Power of Attorney — ^To sell mortgaged premises, valid '. 

• . PRESUMPTION. 

PHESTTMFTioN — Presumption of payment from lapse of time • 

Presumption of law ^. i . ' . • • 

As to intentions of* party from his acts . . • 

PRINCIPAL AND ACCESSORY. . 

P&tKciPAL AND • Accessory — Accessory before the fiict . 

On^ indicted as principal cannot be convicted on proof showing 

have been access<My only . . . . 

Principal competent witness against accessory . . 
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3S0 pamciPAL ako agbkt— tPrincipal and subbtt, etc. 

PRINCIPAL AND AGENT. 

VKBOtr Ah Ain> Aourr — Where agent purchaaes for principal in hia own name . 265 

Not liable for treapaaa of agent ..... 255 
AdmiaBioaa of agents when binding on prindpal .... 255 

Ratification bj principal, effect of . . . . . 266 
jSm Agent 

PRINCIPAL AND SURETY. 

FUmcipai. AMD SuRiTT — Where principal by misstatementa commita fraud oq 

surety . . , . . .256 

Act of creditor that will discharge surety .... 256 

By diianisaing levy against principal . , ^ , , . 256 

Priority among sureties . - . . . . . 256 

Where surety has paid the debt ...... 285 

Contribution among sureties ...... 285 

Obligation signed as surety, on condition that another sign it • . 285 

PRIVILEGED COMMUNICATIONa 

PkiyiLxoKO CoxxuNiCATiONs — By client to attorney .... 256 

Not protected, unless employed as attorney .... 257 

But no fee need be paid or expected . . • • .76 

. Words spoken by prosecutor in discharge of dntj . . • 251 
Upon a just occasion ....••. 257 

By letter written to bishop , . • • • . « 257 

PROMISE. 

Pimhosb — ^To pay a debt . . * . • . • • 257 

To settle . . . . . . 257 

Uade to one for the benefit of another . . • • • 258 

By bankrupt to pay a debt discharged . • • • 258 

\ PItOMISSORY NOTR 

PkOMiBso&T NoTB — ^Made on Sunday, yoid . . , • • 260 
See Bills of Exchange and Notesi 

PURCHASE AND SALS. 

A2n> Sals — ^What amounts to . • • . 26(W 

Under warranty of quality ..... 261 

Hay inspect before accepting articles • .' • . .261* 

Purdiaser at mortgage sale ...••. S61 

Not bound to disclose knowledge of &cts . . . 261 

Purdiaser buys at his own perii role as to . • • . 261 

No particular words necessary to aneate wananty • • . 261 

R e p rBse ol atiooa as induoement . • • • . 262 



Parchaaer at sherirs sale, no right to poasesnon till ddivery of deed . 262 
firom thieA liglita of ..... 262 
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RAILROAD — RECOGNIZANCE — RECORD — REPLEVIN, ETC . 
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PintcHASB AND Sali — Of goods fraudnlently obtained . 
I^l^cha8e under execution lien of, upon lands . 
Of leasehold, subject to mortgage 
Purchaser assuming to pay mortgage . 
Purchase note, accommodation endorser . 
"V^hen title to p^rt of the premises fails . • • 

When deed absolute will be held a mortgage 
False representation of title .... 
Stoppage in transitu • . ... 

Where vendor retains legal title . ' . 

OUigation to make a deed 
Where vendor becomes insolvent before price is paid 
Vendor of chattels released from warranty, oompetait witness , 
Parol contract for sale of lands .... 

Purchaser without notice protected, though vendor had notice 
So as to purchaser with notice from vendor without . 

RAILROAD. 

Railboai>— Passengers must conform to reasonable rules of . • 

Property o^ exempt from taxation in Pennsylvania . • 

Plans of projected road, how far binding . . • • 

Liable for da&age, caused bv sparks . ' • . • 

RECOGNIZANCE. 
RsoooNizAKciE — ^Need not recite special facts . . • • 

RECORD. 

Rsooiii>— Where name of juror is omitted « . • - • • 

Where contradictory . . . • . • 

REPLEVIN. • 

RsFiaEviN — ^Where attaching creditor resides in another State • 

Where defendant excepts to security « . • • 

RESCISION OF CONTRACT. 

Rescision of Contraot — Rights of parties upon . • • « 

For fraud .....-• 

REVERSIONARY INTEREST. 
Revbbsxonast Interest — Construction of legacy of • • ^ , 

RIGHT OP ENTRY. 

RioHT OF Entry— Under occupant laws ..... 
Is a right of value ...... 

RIGHT OF WAY. 
RiOHT OF Wat — Right of way of necessity, limited by that necessity . 
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262 
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297 
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. 142^ 
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BIFBABIAN RIGHTS — ROAD, OBSTRUCTIOlf OF — ^SALE, ETC. 



RIPBAEIAN RIGHTS. 

BzP&ABiAN Rights — Obligations of supra-riprarian ownet • 

Do not extend below low water-mark . • 

ROAD— OBSTRUCTION OF. 
Road, OBsraucTioir of — ^Liabilit/ of one who obstructs a road • 

SALE. 
Sals — Sale of ^oods, when for cash .... 
Notice of intention .to resell' • . . . , 

No rule as to how resales should be made . • 

Where one sells property of another . . • 

Of personal property with warranty . . • 

By executory contract .... 

Rule for damages as to estimated profits . . • 

Administrator purchasing, holds as trustee for heir . 
By third person for defendant in execution 
Where vendor remains in possession . • . 
Goods liable to attachment .... 

Of goods, in case of Iges by fire before delivery • 
On sale of property by entire contract^ delivery of part will not support 

an action for. the price of that part .... 

Contract of millei' to give certain quantity <^ flour per bushel for wheat, 

amounts to purchase of wheat ..... 

. parol sale of lands follpwed by possessicm . • « . 

Purchaser withqjit notice protected though vendor had notice 
So as to purchaser with notice from one without 
By insolvent to confidential clerk . . . . ... 

See Purchaser. 
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SALVAGE. 



8AI.YA0E — On tider waters 
Duty of 'salvor 
Of wreckmaster 



€dBiP— Damages for detention of 



SCRIP. 



SEAL. 
8kal — ^Where one seal is affixed to the signatures of several • 

SECONDARY EVIDENCE. 
SxooNDAKT EyiDENOE — Upon notlce to produce document 

: . SEcijRITY. 

SsoDRiTY — Remedy upon the higher security . 

Note deposited as collateral security, not subject to equities • 



272 

80 

98 

142 

14S 

202 



. 272 

272 

. 272 

. 272 
. 278 
. 278 



. 278 
278 



SENTENCE— SET (>?F— SETTLEMENT — SHERIFF — SLANDER, ETC. '^^ 



SENTENCE. 
^BxNTEXos — To commence after former senteoco, l^al • « • 

SET OFF. 

Bet Off — ^As to joint and separate debts . • • . 

Demands mUst be mutual . . ' . • ' . . * 

. Against executor or administrator . . ' • . 

Claim for damages against an engineer, cannot Be set off against salaiy 27 & 
In suit upon assigned acrount^ note of assignor not due at the time of as- 
signment cannot be set off • . • • 



. 214, 
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SETTLEMENT, 

Skxtlement — By executor or administrator . * . 

Final accoudt, cannot be set aside . . . ^ 

SHERIFF. 

Sheriff — Agreement between sheriff and defendant, does not bmd 
Sheriff must follow the directions of his precept • 
Exacting unlawful fees . • 

Where sheriff goes out of office after levy,1)ut before sale 
Deputy mu^t be appointed by warrant in writing 
Sheriff liable for acts of deputy 
Liable ft)r waste of property . - . ' . 
Epcnpe fVom sheriff 

"Where goods are seized by mistake ... 

May amend return after action commenced against him 
Sale by sheriff right of bidders . . . • 
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SLANDER. 

SLAimEK — ^To charge plaintiff with having been a convict, actionable . ' . 278 
To justify repetition of slanderous words, name must be given at the 

time ........ 278 

Inte'ilt of the party . . . . , , , 278 

Evidence of general bad character may be given • . 278 



SOLICITOR. 
fSoucrrcR — Whore appointed trustee , ... ^ • • 

Taxation of costs of . . . . • ; ' 

SPECIFIC PERFORMANCE. 

Spboifio FjiRFoaMAKCi! — Agsinst heir who is lunatic , . . 

In such ca9a costs will n(»t be allowed . . . 

Specific performance of contract to sing, will not be decreed • 

iSTATUTE OF FRAUDS. 
Statd^b of FtfAUDS — ^Salea of 'shares' 6f projected railway, not within • 
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934 . STATUTE LAW — ^STATUTE OF LIUITATIONS, ETC. 

Statctb of Frauds — CoTcnant to pay the debt of another, not within • 77 

Verbal contract for Bale of lands where party haa taken poesession . 98 
An agreement to lease premises and porchase furniture, within the 

statute . , * . . . .286 

STATUTE LAW. 

0TATUTK Law— ^lonviction under . . . . . . .281 

Liability of City of New- York for acts of public administrator, under 281 
Computations to be in dollars and cents . , . . .282 

STATUTE OF LIMITATIONS. 

Statdtb or LnnTATTONS — Admissions coupled with averments of set o£^ will not 

avoid the statute , . . . . . .283 

Promise to pay as soon as able, avoids the statute . . .283 

Plaintiff need not prove ability . . • * • .283 

When the statute commences to run ..... 6 

In case of an agent sued for neglect . • • > : ^^ 

As to fraud .....••. 166 

As to lunatics . . . . • • .230 

STEALING FROM THE PERSON. 
Stkauno faox the Person — By snatching a watch . • . .282 

STEAM ENGINK 

Steax ENOunE — liabQity of railway company for loss by fire^ caused by sparkB 

• emitted from steam engine ....'• 283 

The fact, />nma/atfi« evidence of neglect . . . .. 28S 

STOCKHOLDER 

Stockholder — Rights of » . * . . . . .283 

Stockholder of bank against which suit is brought, is no party to the rait 283 
Where one becomes stockholder by assignment, rights of . . 284 

Right of company to forfeit stock . . . . * • 284 

Where one h61ds as trustee ...... 234 

» 

V SUBROGATION. 

SimaooATZoiv — ^To rights of mortgagee . . • • • .234 

SUIT. 
Scir — ^Two for the administration of same estate . • ^ • .284 

SUPERVISOR. 
BuPBRVMOB— Powers of . , • . .283 

SURETY. 

BTnanrr^-Right of one who has paid debt of principil • • • .233 

Subrogated to all the li^ts of creditor , » . • 283 



SUEETT — TAX COLLECTOR — TENANT, KTC. * 885 

SmLxrr — Cohtributioos among sureiies . . . ^ • • 285 

Note sigixed by one cm oonditi<m tbat another is to toga • • 286 

SURVEY. 
8UB.YKT — ^Unofficial, effect of ....•• • 286 

TAX COLLECTOR. 

Tax Collector — Where one has paid over by mistake . • • . 286 

Kotice by, of sale of lands . . . ; • ' . 286 

' TENANT. 

Tenant— An agreement to lease premises and purchase furniture, withm the 

statute of frauds ....... 286 

TENANT IN COMMON* 
Tknart in Common — ^Widow of, entitled to dower . • • ' . 287 

TENDER. 

Tbndxs — ^What necessary to constitute . . . • • • •• 287 

When made in the absence of the party . • • • 287 

Must be made before eTening • • • • • 287 

Tender under protest . . . , - * • • 288 

TESTATOR. 
TEKATOR—See WilL 

. TESTIMONY. 
TisnMQNT — ^Taken under cbmmission .••••• 290 
Where attorney was present . . . • • • 290 

• TRADE FIXTURES. 

l^DS Ti^TVKMa — Reversionary interest in . • • • 290 

TRANSIENT PAUPER 

TamzxMT Paupxr— rWhen price of necessaries supplied to, may be reooyered 

from town . . .• . , • . 290 

TRESPASa 

TanpAfls — ^By aoddental setting fire to wood ,••,•• 291 

By entering dwelliag-house . , • • • 291 

Converting goods, matter of aggravation . • • • • 291 

Re-entry upon land by the owner . . * • . • 291 

TROVER. 

TaovxB — ^Against postmaster, for converting newspaper • • 291 

Where wood has been converted into coal . « • • 291 

For goods consigned . : . • • • • 292 

TRUST AND TRUSTBK, 
Tbmt and Tavsm — ^MjsapplicHtion of funds . • • • • 292 



936 UNLAWFUL ACTS — UNLAWFUL CONTRACT — USE OF TRADE, ETC. 
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Trust and Tetotek — Will be allowed for sums properly applied 

liable for default, of co-trustee ..... 

Otbei'wise where parties iuterested selected defaulting tnistee 
Effect of trustee process . ^ . . ^ , 

t . Tinistee of iqarried woman ..... 

Trustee cannot become purchaser ..... 
May- be allowed remuneration for impovements placed upon property 

UNLAWFUL ACTS. 
UiTLAWFUL Acts — Party liable for consequences .of unlawful act 

UNLAWFUL OONTRACrr. 

tTNLAwmTL CoMTUAc^ — No actiou can be maintained upon 
So of contract injurioiis -to trade 

USAGE OF TRADE. 
Usage OF TftADE — ^To sell tobacco by sample . • « 

USUllY. 

UjbusY — As to privies ta the persop to whom loan is made 
Reciproc^il loan9 of credit . . . < 

Change of securities will not cure the vice of usury 
Right of party to recover back usury . , 

Even whpu collected chi judgment . . 

Vice cannot be cured by remitting usury . < 

Right of endorsee without notice . . ' . 

VENDOR AND VENDER 

VxNXX)E AND Vnndeb — Where ^itle to part of premises fedls 
When absolute deed.will be. construed a Qicnrtgage • 
Fraud by vendor by fiEilse representation . 
Right of stoppage in transitu . . . - . 

Wher^ vendor Fetains legal title . 
' An obligation to make a deed, means a good title 
Vendor released from warranty, competent witnesas 

. VERDICT. 

ViERMCTS— After verdict is received, the jury have no control over St 

Whaf is necessary to sustam a verdict of guilty on a chai'ge of 
with intenl^pto murder . 

VESSEL. 
VkssEL — Rights of ))arties when sailed under shares 

* . WARRANTY. 

Wabratht — Of horse, construdipn of . • • 

Measure of damages under . • • • 
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WHARFINGER — ^WIFE — ^WILL— WITNESS. 337 | 

« 

WfUBftNGKa'-^RiiIe as to liability of . • . • • r 800 

WIFB. 
WiFS— *iS^0 Married Woman. 

Ii(^;acy.to, will not pass b^aspignment to li«slW»d .. * . . • 80^ 

WILL. 

Will— ConstmctioD o^ where specific legacies are to be paid out of specified 

property and the heir has absorbed said property in payment of 

debts . ' . . . . . * .SOI 

Construction of repugnant clauses . . , . . S02 
Where legacy becomes vested on death of testator, but not payable till 

death of legatee . • . • . • • 30? 

Residuary bequest . • . • • . . SOd 

Gift absolute, may be construed to be conditional . . ^ . S02 . 

Tearing a will and then preserving the parts, not a revocation . S02 
Construction of bequest of rever»onary interest to A, and his children . 803 

Construption of the word " surviving" .... 803 

Word ** family" construed to mean children, but not the wife . . 303 

Word "or" construed conjunctively . . • . . 808 
Words of recommendation will not raise a trust .... 304 

Limitation over, construed ...••• 804 

Bequest to A. for life with remainder to her surviving diildren . • • 804 

Extrinsic evidence, admissible to show mistake in description . 805 
Directions in will that A. should be employed by executors as agent of 

testator*s estates, did not create a trust which A. could enforce . 805 * 
The word "children" construed' '- . . . . 805 
Lost will maybe set up in chancery . . . . . t 80& 
, Bzecutory devise construed as to remoteness of limitation . • 288 
Words ** reasonable support " construed . . • . . 288 
N Rule as to imbecility of testator ' .* . . . • 289 
Imbecility produced by -Violent disease, not evidence <^ general derange- 
ment . . • . > • • • 289 
Primary fund for the payment of legacies • • . • 289 

WITNESa 

9 

Wmtsss — ^Opinioos of medipal men on questions of insanity • • 806 

A party to a non-negotiable instrament, competent to prove it void . 806 

Party offering witness, must establish his competency . • . . 806 

Where both parties examine witness, neither can impeach • • 806 

As to contradictory statements of witness • • • • 806 

As to disqualifying interest ....•• 807 

Vendee witness for vendor , . . • • . 801 

Witness may refer to entries .•«••• 807 

Rule of inquiry aa to veradty . • • • • • 807 
22 • 
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WRIT. 



Rule as to memoraDdmns ....•• SOT 
HoBbood of "Woman with wJhfln foi W^oCi t^alteiy if chaiged to baTe 

been committed, not competent to pvovQ it • • •19^ 

Principal, competent against accessory 264 



WRIT. 

IPtawWrtt filled npBy coMlaUe, Tttid 

Mistake in copy of capias^ not remediable 



806 
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